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“SERS ACT OF 1940 AND GEN- 
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The Securities and Exchange Com- 
mission today announced that the 
staff has reconsidered its past inter- 
pretations regarding the applicability of 
the Investment Advisers Act of 1940 
to certain publications. 


RULES 


The following releases relate to self-regulatory organiza- 


| tion rule proposals and/or adoptions 


34-13143 
34-13144 
34-13148 


34-13152 
34-13154 
34-13155 


34-13157 
34-13158 
34-13159 


34-13160 
34-13161 
34-13162 
33-5798 DISCLOSURE OF BROKERAGE 
PLACEMENT PRACTICES BY IN- 








DATED | 


12/3/74 | 
12/10/74 | 


4/22/75 | 
5/28/75 | 
7/22/75 | 





VESTMENT MANAGERS Notice of 
Extension of Comment Period (File 
No. S7-660 Expiration Date February 
14, 1977) 
34-13149 RECORDS WITH RESPECT TO 
BENEFICIAL OWNERSHIP OF AC- 
COUNTS CARRIED BY BROKERS 
AND DEALERS The Commission pro- 
posed for public comment an amend- 
ment to Securities Exchange Act Rule 
17a-3(a)(9) (All Comments should 
make reference to File No. S7-613 
Comment expires March 4, 1977) 
34-13156 ADOPTION OF AMENDMENTS OF 
CERTAIN FORMS AND RELATED 
RULES The Securities and Exchange 
Commission today announced that it 
has adopted amendments to certain 
of its rules, schedules and reporting 
forms under the Securities Exchange 
Act of 1934 (Forms 8-K, 10-K, Sched- 
ule 14A to Exchange Act Regulation 
14) 
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SECURITIES ACT OF 1933 
Release No. 5795/January 7, 1977 


Admin. Proc. File No. 3-4837 
In the Matter of 


BERKLEY LAND AND INVESTMENT CORPORATION 
7138 Carol Lane 
Falls Church, Virginia 


(24 W-3169) 


ORDER SUMMARILY AFFIRMING INITIAL DECISION PER- 
MANENTLY SUSPENDING REGULATION A EXEMPTION! 


Berkley Land and Investment Corporation appeals frorn an 
administrative law judge’s initial decision holding that its claim 
to a Regulation A exemption with respect to a proposed 
public offering of its securities should be permanently sus- 
pended. 


The administrative law judge found, among other things, that: 


1. Berkley’s financial statements were out of date and 
did not contain profit and loss statements for its prede- 
cessors.? 


2. The offering circular states that Berkley sells land 
“on easy terms.” But it does not describe those “easy 
terms.” 


3. The offering circular states the purposes for which 
the net proceeds of the offering were to be used 
without stating the specific amount to be used for each 
purpose.? 


4. The offering circular fails to state the extent to which 
new shareholders wil! suffer a dilution of their equity.‘ 


5. Berkley failed to cooperate with our staff when its 
president refused to allow its books to be examined 
unless our staff accepted an unwarranted condition. 
This condition was that the staff audit all of Berkley’s 
books and promptly provide a “complete report ... 
including financial statements.’5 


An independent review of the record shows that the initial 
decision is clearly correct. Indeed, Berkley does not contend 
that its offering circular was satisfactory. Instead it seeks to 
shift the burden of writing. an adequate offering circular from 
itself to our staff. But that cannot be done.® 

Summary affirmance is therefore appropriate.’ 


Accordingly, IT IS ORDERED that the initial decision be, and 
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it hereby is, summarily affirmed pursuant to Rule 17(d) of the 
Commission’s Rules of Practice; and it is further 


ORDERED that Berkley Land and Investment Corporation's 
claim to a Regulation A exemption from the Securities Act of 
1933 with respect to a proposed offering of 450 units® at an 
aggregate price of $360,000 be, and the same hereby is, 
permanently suspended. 


By the: Commission. 


George A. Fitzsimmons 
Secretary 





1 These proceedings under Section 3(b) of the Securities Act 
of 1933 and Regulation A thereunder were instituted by a 
temporary order of December 30, 1975. Administrative Law 
Judge David J. Markun filed his initial decision on July 9, 
1976. Tne record was certified to the Commission on October 
14, 1976. Oral argument was waived. 


2 Five corporations consolidated to form Berkley. Rule 256 
under the Securities Act requires that an issuer provide an 
offeree with an offering circular containing the information 
specified in Schedule i of Form 1-A. Item 11 thereof deals 
with financial statements and specifically requires them for an 
issuer's predecessors. 


3 Item 6 of Schedule | requires this. 


4 Compare American Television & Radio Co., 40 S.E.C. 
641, 647 n. 12 (1961): “The offering price of $3 was 
materially misleading without adequate disclosure that such 
price was substantially higher than the book value of the 
outstanding stock.” 


5 Cooperation is required by Rule 261(a)(7). 


® See Texas-Augello Petroleum Exploration Co., 39 S.E.C. 
292, 296 (1959); Doman Helicopters, Inc., 41 S.E.C. 431, 
440-441 (1963). 


7 See Rule 17(d) of our Rules of Practice. See also Scien- 
tronic Corporation, Securities Act Release No. 5626 (Octo- 
ber 14, 1975), 8 SEC Docket 40; Spence & Green Chemical 
Company, Securities Act Release No. 5490 (April 30, 1974), 
4 SEC Docket 224. 


8 A unit consisted of five 8% $100 subordinated debenture 
notes and twenty shares of common stock. 





SECURITIES ACT OF 1933 
Release No. 5796/January 7, 1977 
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Admin. Proc. File No. 3-4890 
In the Matter of 


RESEARCH AUTOMATION CORPORATION 
333 West 39th Street 
New York, New York 


(24NY-7584) 


ORDER SUMMARILY AFFIRMING INITIAL DECISION PER- 
MANENTLY SUSPENDING REGULATION A EXEMPTION 


Research Automation Corporation (“RAC”) appeals from an 
administrative law judge's initial decision holding that its claim 
to a Regulation A exemption with respect to a proposed 
public offering of its securities should be permanently sus- 
pended.! 


The administrative law judge’s decision was based upon the 
fact thai, on August 7, 1974, RAC was permanently enjoined 
from violating the anti-fraud provisions of the Federal securi- 
ties laws by the United States District Court for the Southern 
District of New York.2 And though the amended offering 
circulars “LITIGATION” section referred to the injunction, it 
did so deceptively.2 The offering circular said that the district 
court's injunctive order had been reversed by the Court of 
Appeals for the Second Circuit.4 In fact, that tribunal had 
affirmed. And the injunction had become final.5 


RAC’s motion to vacate is now pending. But until that motion 
is granted, the injunction is in effect. Should the injunction be 
set aside at some future date, RAC can then apply to the 
Commission under Rule 261(c) of Regulation A for an order 
vacating the permanent suspension.® 


RAC’s exceptions to the initial decision raise no points of 


_ substance. The injunction having been issued by a court of 


competent jurisdiction, it cannot be attacked collaterally be- 
fore us. The initial decision is clearly correct. Summary 
affirmance is therefore appropriate.’ 


Accordingly, IT |S ORDERED that the initial decision be, and 
it hereby is, summarily affirmed pursuant to Rule 17(d) of the 
Commission’s Rules of Practice; and it is further 


ORDERED that Research Automation Corporation's claim to 
a Regulation A exemption from the registration requirements 
of the Securities Act of 1933 with respect to a proposed 
public offering of 90,000 shares of its common stock at $5.50 
per share be, and the same hereby is, permanently sus- 
pended. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





' This proceeding under Section 3(b) of the Securities Act of 
1933 and Regulation A thereunder was initiated by an order 
of January 29, 1976. Administrative Law Judge Irving Som- 
mer filed his initial decision on August 12, 1976. The record 
was certified for review on November 30, 1976. Oral argu- 
ment was waived. 


2 S.E.C. v. Research Automation Corporation, et al., 72 Civil 
3513 (S.D.N.Y.), affd as to RAC but reversed as to its 
president in 521 F.2d 585 (C.A. 2, 1975). 


Regulation A is unavailable to any issuer subject to an order 
or decree enjoining it from “engaging in or continuing any 
conduct or practice in connection with the purchase or sale of 
securities” and which has been entered within the previous 
five years. Rule 252(c)(4). In this instance, the injunction was 
issued after RAC had filed its notification under Regulation A. 
However, Rule 262(a)(4) provides that the Commission may 
suspend the exemption if “[a]ny event has occurred after the 
filing of the notification which would have rendered the 
exemption hereunder unavailable if it had occurred prior to 
such filing.” See also Nevada Consolidated Mines, Inc., 42 
S.E.C. 271 (1964). 


3 Amended versions of both the notification and offering 
circular were filed after the Second Circuit affirmed. The 
amendments to the notification falsely stated that RAC was 
not subject to any injunctive order or decree. 


4 It was true that there had been a reversal. But this reversal 
did not relate to the injunction against RAC. It related to the 
injunction against RAC’s president. 521 F.2d at 589-590. 


5 The District Court entered the injunction on default. But a 
default judgment is as valid as any other kind of judgment. 


6 Relief from the adverse consequences of the suspension 
might also be available under Rule 252(f) of Regulation A. 


7 Section 17(d) of our Rules of Practices. See Scientronic 
Corporation, Securities Act Release No. 5626 (October 14, 
1975), 8 SEC Docket 40. 





SECURITIES ACT OF 1933 
Release No. 5797/January 7, 1977 


ACCOUNTING SERIES 
Release No. 205/January 7, 1977 
Admin. Proc. File No. 3-4743 
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In the Matter of 


ROBERT N. CAMPBELL 
2425 Stewart Drive 
Bismarck, North Dakota 


NOTICE THAT INITIAL DECISION HAS BECOME FINAL 


In these proceedings under Rule 2(e) of the Commission's 
Rules of Practice, no petition for review of the administrative 
law judge's initial decision has been filed. The time for filing a 
petition has expired, and the Commission has not determined 
to review the decision on its own initiative. 


Accordingly, notice is hereby given, pursuant to Rule 17(f) of 
the Commission's Rules of Practice, that the initial decision of 
the administrative law judge with respect to Robert N. Camp- 
bell, a certified public accountant, has become the final 
decision of the Commission. The order in that decision 
permanently disqualifying Campbell from appearing or prac- 
ticing before the Commission is hereby declared effective. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 5798/January 11, 1977 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 13151/January 11, 1977 


INVESTMENT COMPANY ACT OF 1940 
Release No. 9601/January 11, 1977 


INVESTMENT ADVISORS ACT OF 1940 
Release No. 565/January 11, 1977 


DISCLOSURE OF BROKERAGE PLACEMENT PRAC- 
TICES BY INVESTMENT MANAGERS [File No. S7-660] 


Notice of Extension of Comment Period 


The Securities and Exchange Commission today, in response 
to requests from interested parties, extended the comment 
period on its proposed rules which would require registered 
investment companies, some other issuers, and certain regis- 
tered investment advisers to make disclosures to investors 
about brokerage placement practices and policies, including 
the use of brokerage commissions to purchase research 
services (Release No. 33-5772, November 30, 1976 [41 Fed. 
Reg. 53356 (1976)]). The Commission believes that an ex- 
tension from January 13, 1977 to February 14, 1977 is ap- 
propriate in view of the significance of the proposals. 
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Accordingly, all interested persons are invited to submit their 
views and comments on the above proposals in triplicate to 
George A. Fitzsimmons, Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549, on or before February 
14, 1977. Such comments should refer to File No. S7-660, 
and will be available for public inspection. 


By the Commission. 


George A. Fitzsimmons 
Secretary 


January 12, 1977 





PERMANENT SUSPENSION OF REGULATION B EXEMP- 
TION OF GENERAL OIL, INC. 


SECURITIES ACT OF 1933 
Release No. 5799/January 13, 1977 


The Securities and Exchange Commission has issued an 
order permanently suspending the Regulation B exemption 
from registration under the Securities Act of 1933, as 
amended, with respect to the public offering of fractional 
undivided working interests in the Morris Dickey Well #1 by 
General Oil, Inc. of Indianapolis, Indiana. 


On July 13, 1976, the Commission temporarily suspended 
the exemption of General Oil, stating that it had reason to 
believe that the offeror failed to comply with Rule 310(d) of 
the Regulation in failing to deliver a copy of the offering sheet 
to prospective investors at least 48 hours before the sale, 
failed to comply with Rule 302(b) in that the offeror did not 
retain the required working interest in the tract offered to 
investors, and that the offering sheet failed to comply with 
Rules 330(a) and (b) of the Regulation in that it was not 
disclosed that Robert S. Chappell, president and sole share- 
holder of General Oil had been permanently enjoined by the 
United States District Court for the Southern District of 
Indiana from Federal securities laws violations in connection 
with the offer and sale of securities of Investment Corporation 
of America, a corporation he controlled, and that Robert 
Chappell was a defendant in two pending class actions 
alleging securities laws violations and fraud in connection 
with the sale of land. 


No hearing having been requested by the issuer within thirty 
days after the entry of the order of temporary suspension, the 
Commission ordered, pursuant to Rules 334 and 336 of 
Regulation B of the General Rules and Regulations under the 
Securities Act of 1933, that the Regulation B exemption of the 
issuer be permanently suspended. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 13090/December 21, 1976 


The Securities and Exchange Commission announced that 
the specified securities of the following companies have 
become listed on the following stock exchanges: 


New York Stock Exchange—Commonwealth Edison 
Co., 8% first mortgage bonds, Series 34, due Octo- 
ber 1, 1982 (effective as of December 8, 1976); 
Northern Illinois Gas Co., 83/4 % first mortgage 
bonds, Series due July 1, 2001 (effective as of 
October 2, 1976); 8'/4% first mortgage bonds, Series 
due August 1, 1984 (effective as of September 17, 
1976); and 8'/2% first mortgage bonds, Series due 
April 1, 1983 (effective as of December 16, 1976). 


American Stock Exchange—Kirby Exploration Co., 
common stock, par value $1.00 per share (effective 
as of December 15, 1976). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13140/January 7, 1977 


SEC v. Gulf Investment Bankers, Inc. 


The Securities and Exchange Commission has ordered pub- 
lic administrative proceedings against Gulf Investment Bank- 
ers, Inc., William D. Lainhart, and Thomas D. Sullivan, all of 
Dallas, Texas. 


The proceedings are based upon allegations of the Commis- 
sion’s staff that from January 16, 1976, until the present, Gulf 
Investment Bankers, Inc. has associated with it William D. 
Lainhart and Thomas D. Sullivan, who were permanently 
enjoined by consent on August 12, 1972, from further viola- 
tions of the Kansas Securities Act in an action brought in the 
district court of Shawnee County, Kansas. Additionally the 
staff alleges that Lainhart was permanently enjoined by 
consent of November 16, 1967, from further violations of the 
antifraud provisions of the Securities Act of 1933 in an action 
brought by the Securities and Exchange Commission in the 
United States District Court for the Eastern District of Arkan- 
sas. 


A hearing will be scheduled by further order to take evidence 
on the staffs allegations and to afford the respondents an 
opportunity to offer any defenses thereto, for the purpose of 
determining whether the allegations are true and, if so, what, 


if any, action of a remedial nature should be ordered by the 
Commission. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13141/January 7, 1977 


Administrative Proceeding File No. 3-5131 
In the Matter of 


ADVANCED SYSTEMS, INCORPORATED 


Application Pursuant to Section 12(h) 


The Securities and Exchange Commission has issued a 
notice giving interested persons until January 17, 1977 to 
request a hearing on an application by Advanced Systems, 
Incorporated (the “Applicant’”), pursuant to Section 12(h) of 
the Securities Exchange Act of 1934 for an order exempting 
the Applicant from filing an annual report on Form 10-K for 
the fiscal year ending October 31, 1976, and from the 
reporting requirements of Sections 13 and 15(d) of that Act. 


On October 4, 1976 the Applicant was merged with URS 
Delaware, Inc. As a result of the merger, the Applicant 
became a wholly-owned subsidiary of URS Corporation. 
There is no longer any trading activity in Applicant's securi- 
ties. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13142/January 7, 1977 


ACCOUNTING SERIES 
Release No. 204/January 7, 1977 


Admin. Proc. File No. 3-5035 
In the Matter of 


E. VEON SCOTT 

13773 North Central Expressway 
Suite 1118 

Dallas, Texas 


NOTICE OF PERMANENT DISQUALIFICATION FROM AP- 
PEARANCE OR PRACTICE BEFORE THE COMMISSION 
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On June 16, 1976, the Commission entered an Order pur- 
suant to Rule 2(e)(3)(i) of its Rules of Practice, temporarily 
suspending E. Veon Scott, a certified public accountant, from 
appearing or practicing before the Commission. The order 
was based on the fact that on March 31, 1976, Scott was 
permanently enjoined by the United States District Court for 
the Northern District of Texas, Dallas Division, in a suit 
brought by the Commission’ from violating Sections 5(a), 5(c) 
and 17(a) of the Securities Act of 1933 and Section 19(b) of 
the Securities Exchange Act of 1934 and Rule 10b-5 thereun- 
thereunder. Scott consented to the injunction without admit- 
ting or denying the substantive allegations in the Commis- 
sion’s complaint. 


The complaint in the injunctive action alleged that Scott 
violated the federal securities laws in that he prepared 
audited financial statements for Assured Funds, Inc. and 
Challenge Homes, Inc. which were false and misleading in 
that they overstated the value of certain investments and 
receivables. In the case of Challenge Homes, Inc., the 
complaint further alleged that Scott was not independent of 
Challenge and that he failed to conduct his audit in accord- 
ance with generally accepted auditing standards. 


Rule 2(e)(3)(ii) of the Commission’s Rules of Practice pro- 
vides that any person temporarily suspended in accordance 
with paragraph (i) of that rule may, within 30 days after 
service upon him of the order of temporary suspension, 
petition the Commission to lift such suspension, but that if no 
petition has been received by the Commission within 30 days 
after such service the suspension shall become permanent. 
Scott was duly notified of this provision. The 30-day period 
has expired and no petition to lift the suspension has been 
received by the Commission. 


Accordingly, notice is hereby given that the temporary sus- 
pension of E. Veon Scott has become permanent and that he 
is, therefore, disqualified from appearing or practicing before 
the Commission. 


George A. Fitzsimmons 
Secretary 





1S.E.C. v. Challenge Ministries, Inc., Civ. Action No. 3-76- 
0182c. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13143/January 10, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
THE DEPOSITORY TRUST COMPANY 


(File No. SR-DTC-76-12) 
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The Depository Trust Company (“DTC”) submitted, on De- 
cember 20, 1976, a proposed rule change pursuant to Rule 
19b-4 under the Securities Exchange Act of 1934, to permit 
DTC participants to take advantage of Treasury bill roll-over 
options through DTC. Under this proposal, the new bills 
would be paid for from the proceeds of old bills maturing on 
the issuance date. 


Publication of the submission is expected to be made in the 
Federal Register during the week of January 10, 1977. 
Interested persons are invited to submit written data, views 
and arguments concerning the submission within twenty-one 
days from the date of publication in the Federal Register. 
Persons desiring to make written submissions should file six 
copies thereof with the Secretary of the Commission, Securi- 
ties and Exchange Commission, 500 North Capitol Street, 
Washington, D. C. 20549. Reference should be made to File 
No. SR-DTC-76-12. 


Copies of the submission, with accompanying exhibits, and of 
all written comments will be available for public inspection at 
the Securities and Exchange Commission's Public Reference 
Room, 1100 L Street, N.W., Washington, D. C. Copies of the 
filing will also be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13144/January 10, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
THE STOCK CLEARING CORPORATION OF PHILADEL- 
PHIA (File No. SR-SCCP-76-4) 


The Stock Clearing Corporation of Philadelphia (“SCCP”) 
submitted, on December 20, 1976, a proposed rule change, 
pursuant to Rule 19b-4 under the Securities Exchange Act of 
1934, to extend the time during which SCCP will guarantee 
the delivery of securities in connection with tender offers. 


Publication of the submission is expected to be made in the 
Federal Register during the week of January 10, 1977. 
Interested persons are invited to submit written data, views 
and arguments concerning the submission within twenty-one 
days from the date of publication in the Federal Register. 
Persons desiring to make written submissions should file six 
copies thereof with the Secretary of the Commission, Securi- 
ties and Exchange Commission, 500 North Capito! Street, 





























Washington, D. C. 20549. Reference should be made to File 
No. SR-SCCP-76-4. 


Copies of the submission, with accompanying exhibits, and of 
all written comments will be available for public inspection at 
the Securities and Exchange Commission’s Public Reference 
Room, 1100 L Street, N.W., Washington, D. C. Copies of the 
filing will also be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13145/January 10, 1977 


ADMINISTRATIVE PROCEEDING FILE NO. 3-5120 
In the Matter of 


RFI, INC., 
successor by merger to 
RIXSON-FIREMARK, INC. 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE ACT 


The Securities and Exchange Commission has issued an 
order granting the application of RFI, Inc., (“Applicant”), as 
successor by merger to Rixson-Firemark, Inc., pursuant to 
Section 12(h) of the Securities Exchange Act of 1934, as 
amended, for an order exempting the Applicant from filing 
with respect to Rixson-Firemark, Inc. an annual report on 
Form 10-K for the year ended March 31, 1976, required to be 
filed pursuant to Sections 13 and 15(d) of that Act. 


It appears to the Commission that the requested exemption is 
not inconsistent with the public interest and the protection of 
investors in view of the facts that Rixson no longer exists as a 
corporation and there is no trading in its securities, and 
thorough disclosure of its business and financial position was 
included in the proxy materials distributed in connection with 
the merger of Rixson into Applicant. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13146/January 10, 1977 


The Securities and Exchange Commission announced pur- 
suant to Section 12(k) of the Securities Exchange Act of 1934 
(“Exchange Act’) the single ten day suspension of exchange 
and over-the-counter trading for the period commencing at 
12:05 pm (EST) on January 7, 1977 and terminating at 
midnight (EST) on January 16, 1977 of the securities of 
Stratford of Texas, Inc. (“Stratford”), a Delaware corporation 
with principal executive offices located at 950 Pennzoil Place, 
South Tower, 711 Louisiana, Houston, Texas 77002. 


The Commission suspended trading in the securities of 
Stratford after being informed that the company has recently 
experienced material adverse financial results and is currently 
engaged in sensitive negotiations looking towards acquisition 
of the company by others which will have a material impact 
on the company’s future. 


The suspension was requested by the company. It is antici- 
pated that the acquisition negotiations will be completed prior 
to the termination of the suspension period. 


The Commission cautions broker-dealers, shareholders and 
prospective purchasers that they should carefully consider 
the foregoing information along with all other currently availa- 
ble information and any information subsequently issued by 
the company. 


Furthermore, brokers and dealers should be alert to the fact 
that, pursuant to Rule 15c2-11 under the Exchange Act, at 
the termination of the trading suspension no quotation may 
be entered unless and until they have strictly complied with all 
of the provisions of said rule. If any broker or dealer has any 
questions as to whether or not he has complied with said 
rule, he should not enter any quotation but immediately 
contact the staff of the Division of Enforcement in Washing- 
ton, D. C. If any broker or dealer is uncertain as to what is 
required by Rule 15c2-11, he should refrain from entering 
quotations relating to the securities in question until such time 
as he has familiarized himself with said rule and is certain 
that all of its provisions have been met. If any broker or 
dealer enters any quotation which is in violation of said rule, 
the Commission will consider the need for prompt enforce- 
ment action. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13147/January 10, 1977 


INVESTMENT COMPANY ACT OF 1940 
Release No. 9599/January 10, 1977 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 564/January 10, 1977 
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Admin. Proc. File No. 3-4971 

In the Matter of 

ROBERT L. COATE 

ORDER OF DISCONTINUANCE 


The Commission having been informed that respondent 
Robert L. Coate is now deceased, it is 


ORDERED that these proceedings be, and they hereby are, 
discontinued as to Robert L. Coate. 


For the Commission by the Office of Opinions and Review, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13148/January 10, 1977 


In the Matter of 


PACIFIC STOCK EXCHANGE, INCORPORATED 
618 South Spring Street 
Los Angeles, California 


(SR-PSE-76-19) 
ORDER APPROVING PROPOSED RULE CHANGE 


On June 17, 1976, the Pacific Stock Exchange, Incorporated 
filed with the Commission, pursuant to Section 19(b) of the 
Securities Exchange Act of 1934 (the “Act”), as amended by 
the Securities Acts Amendments of 1975, and Rule 19b-4 
thereunder, copies of a proposed rule change. The rule 
change involves an amendment to Section 18(c)(2) of Ex- 
change Rule X (Conduct of Accounts) regarding suitability 
standards for put option writing. 


Notice of the proposed rule change together with the terms of 
substance of the proposed rule change was given by publica- 
tion of a Commission Release (Securities Exchange Act 
Release No. 12992 (November 17, 1976)) and by publication 
in the Federal Register (41 Fed. Reg. 53380 (December 6, 
1976)). 


The Commission finds that the proposed rule change is 
consistent with the requirements of the Act and the rules and 
regulations thereunder applicable to registered national secu- 
rities exchanges, and in particular, the requirements of Sec- 
tion 6 and the rules and regulations thereunder. 
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IT IS THEREFORE ORDERED, pursuant to Section 19(b)(2) 
of the Act, that the above-mentioned proposed rule change 
be, and it hereby is, approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13149/January 10, 1977 


RECORDS WITH RESPECT TO BENEFICIAL OWNERSHIP 
OF ACCOUNTS CARRIED BY BROKERS AND DEALERS 


Further Notice as to Proposed Rulemaking 


In Securities Exchange Act Release No. 12055 (Jan. 27, 
1976),1 the Commission proposed for public comment an 
amendment to Securities Exchange Act Rule 17a-3(a)(9).2 
That Rule currently requires brokers and dealers to maintain, 
with respect to each of their accounts, records containing, 
among other things, the name and address of the beneficial 
owner of the account. In the case of a joint account or a 
corporate account, however, the Rule requires only that those 
records be kept in respect of the person or persons author- 
ized to transact business for the account. The amendment to 
Rule 17a-3(a)(9) would require that, in the case of a joint 
account or an account of a person other than a natural 
person, brokers and dealers need maintain only a record as 
to the person or persons authorized to transact business for 
such account (rather than the name and address of the 
beneficial owner or owners) if such authorized persons 
undertake to furnish, at the Commission’s request, the name 
and address of each beneficiai owner of the account. 


After careful consideration of the comments received, which 
are discussed below, the Commission has determined to 
publish a synopsis of its proposed administrative approach to 
the amendment to Rule 17a-3(a)(9). The Commission is 
adopting that course before taking action on the amendment 
because, among other things, the objections of certain com- 
mentators indicate that they do not understand fully the 
rationale underlying the proposed amendment and the 
method by which the Commission anticipates limiting its use 
of the amended Rule in order to protect legitimate interests in 
the confidentiality of financial information, as discussed be- 
low.3 


BACKGROUND 


The Department of the Treasury, in its recently published 
Report on Foreign Portfolio Investment in the United 











States, provided comprehensive data on foreign portfolio 
investment in the United States and important background 
information for the problems addressed by the proposed 
amendment to Rule 17a-3(a)(9). The Treasury Report indi- 
cates that foreign portfolio investment in stocks of United 
States corporations had a calculated value of $43.9 billion as 
of March 31, 1976, reflecting estimated net purchases of 
almost $6 billion since December 31, 1974,5 and a pattern of 
sizeable net foreign portfolio investment since 1968.° Foreign 
ownership as a percentage of outstanding voting stock of the 
200 largest companies averaged 4.1 percent; for 327 of the 
companies surveyed, however, foreign ownership exceeded 
10 percent of the outstanding voting stock. More than half of 
reported foreign portfolio investment in stocks appears to be 
held by banks, brokers and nominees.’ 


The reasons given for portfolio investment in the United 
States include expectations of capital gains, the relative 
economic and political stability of the United States, the range 
of investment choice and the size, liquidity, organization, 
regulation® and efficiency of United States capital markets. 
While most foreign investors view positively the efficiency of 
United States capital markets—that is, the extent to which 
material financial information is available to the United States 
markets and is promptly reflected in stock prices so that 
systematic profits based on inside information are not availa- 
ble to insiders, some investors believe that the efficiency of 
United States markets is a disincentive to investing. Those 
latter investors indicated a predilection for opportunities to 
manipulate, stating that they “can make good profits only on 
markets where manipulation is common.” 


The great majority of investors in the United States markets, 
both U.S. residents and non-U.S. residents, base their deci- 
sion to invest through those markets on a perception that 
they operate in a fair and orderly manner.'° To the extent that 
any significant part of the activities in those markets is 
thought to be immune from scrutiny and therefore a potential 
haven for manipulation or other abuses, investor confidence 
can be undermined and the attractiveness of United States 
markets to investors diminished. Since the Securities Ex- 
change Act of 19341’ requires that Commission regulation 
and control of transactions in securities be reasonably com- 
plete and effective, the Commission’s regulatory program 
must be adapted and reformulated as necessary or appropri- 
ate to reflect shifting trends and patterns in the securities 
markets and the growth of foreign portfolio investment and 
foreign securities transactions. 


Currently, the Commission relies almost exclusively upon its 
subpoena powers’? to obtain information in circumstances 
where there are indications of possible violations of the 
federal securities laws. That reliance limits the completeness 
and effectiveness of the Commission's regulation of transac- 
tions in securities as commonly conducted upon securities 
exchanges and the over-the-counter market since the Com- 
mission may only require the attendance of witnesses or their 
production or records “from any place in the United States,” 
and the Commission has not required in all instances that 


relevant records be kept in the United States. 


The limitations on the subpoena power reflect long-standing 
principles of international law and comity. International law 
distinguishes between jurisdiction to prescribe a rule of law 
and jurisdiction to enforce the rule.'? For example, it is within 
the jurisdiction of the United States to prescribe that it is 
illegal to use the jurisdictional means (interstate commerce, 
the mails, or any facility of a national securities exchange) to 
engage in a course of conduct which operates as a fraud in 
connection with the purchase and sale of securities.'4 It may, 
however, be difficult for the United States to enforce that 
prescription in particular circumstances; even in the case of 
a citizen who resides outside the United States, the coopera- 
tion of the authorities of the jurisdiction of residence may be 
necessary to enforce compliance. And a foreign state is not 
required by international law to give effect to United States 
law so long as its refusal is not arbitrary under accepted 
conflict-of-law principles.'5 Those principles apply a fortiori to 
action, e.g., the issuance of a subpoena, to determine 
whether a violation has in fact occurred, and, thus, the courts 
of another country may in some cases choose not to enforce 
subpoenas issued by United States authorities. In other 
cases, foreign courts may make distinctions, based on their 
own legal traditions,"© between subpoenas issued by courts 
and those issued by administrative agencies such as the 
Commission. 


In light of the growth in foreign portfolio investment in the 
United States, and recent amendments to the securities laws 
which require increased monitoring of activities to. determine 
compliance,'” the limitations inherent in using subpoenas as 
an exclusive method to determine whether to take action to 
enfore the securities laws prompted the Commission to 
propose new record-keeping requirements in order to ensure 
that its regulation is reasonably complete and effective. 


COMMENTS 


The Commission received fourteen letters commenting on the 
proposal to amend Rule 17a-3(1)(9).'® The comment letters 
recognized that, in general, the Commission has a legitimate 
interest in determining the beneficial owners of accounts 
where trading or other circumstances appear to suggest 
possible violations of the United States securities laws. It was 
also recognized that Rule 17a-3(a)(9) as amended could help 
to overcome practical difficulties currently encountered in 
obtaining information from those persons which are neither 
citizens nor residents of the United States. Nevertheless, 
several commentators suggested in substance that financial 
information is considered to be legitimately confidential in 
several foreign countries, even in the face of inquiries from 
appropriate United States regulatory bodies. They further 
suggested that any regulatory initiative which would reduce 
the protection now provided to various persons by the laws 
and practices of such countries when they deal in the United 
States securities markets could be inimical to such markets. 
In support of that position, it was argued that the possibility of 
disclosure would constitute a disincentive to investment on 
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the part of those accustomed to other standards regarding 
confidentiality of individual financial information. 


Commentators suggested that the amendment to Rule 17a- 
3(a)(9) might raise questions of international law or put 
foreign financial intermediaries to difficult choices between 
complying with the amendment and complying with the laws 
of their countries of domicile when they choose to trade on 
behalf of their customers in United States securities markets. 
In addition, it was argued either that the broker-dealers 
required to comply with the amendment to Rule 17a-3(a)(9) 
would be subjected to an unsustainable burden of obtaining 
compliance by their customers or that, because foreign 
financial institutions would not in fact comply with a Commis- 
sion request made pursuant to the amended Rule 17a- 
3(a)(9), no benefit would in fact be achieved by adopting the 
amendment. Furthermore, some commentators feared that 
the Rule might be administered in an unfair or discriminatory 
fashion against United States broker-dealer affiliates or for- 
eign financial institutions. In light of those arguments, various 
suggestion were made concerning ways in which the Com- 
mission might obtain directly, through third parties such as 
accountants or other professionals, answers to specific Com- 
mission inquiries without necessarily uncovering the identity 
of the beneficial owners of accounts.'9 


Even though proposed Rule 17a-3(a)(9) is designed to make 
more appropriately equal the obligations placed on ail partici- 
pants in United States securities markets, both residents of 
the United States and non-residents, the Commission never- 
theless recognizes that providing even-handed ‘national’ 
treatment for foreign participants in the United States securi- 
ties markets would require action on their part to comply with 
the Rule as well as to stay in compliance with laws of other 
countries. The Commission believes that an adequate provi- 
sion for delayed effectiveness of the amendment should 
provide adequate time to accomplish the necessary accom- 
modations. In that regard, the Commission is sensitive to the 
policies of other nations regarding confidentiality of financial 
information and believes that its amendment would accom- 
modate those policies to the greatest extent possible within 
the context of the Commission's mandate under the federal 
securities laws.2° 


OPERATION OF AMENDMENT 


The Commission's decision to propose the amendment to 
Rule 17a-3(a)(9) necessarily involved a delicate balancing of 
competing policy objectives and an awareness also of the 
changing trends and patterns that affect the securities mar- 
kets subject to its jurisdiction. Modern communications sys- 
tems have made it possible, and increasingly attractive, to do 
business on a transnational basis, often without being physi- 
cally present in the country where particular transactions take 
place. It has, accordingly, become increasingly possible for 
foreign persons, without being present in the United States, to 
violate the federal securities laws in securities transactions 
occurring within the jurisdiction of the United States.2’ For 
example, aliens may employ brokers in the United States to 
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execute transactions in United States markets, and accom- 
plish other ministerial acts, in furtherance of an undisclosed 
manipulation or other illegal scheme. As a result, and in light 
of substantial increases over the last several years in United 
States securities transactions originating from abroad,?? the 
Commission's ability, as a practical matter, to enforce the 
federal securities laws in connection with transactions in the 
United States involving foreign persons has been perceived 
as being incomplete. 


That incompleteness both weakens the protection United 
States investors obtain under the federal securities laws and 
undermines the honesty and fairness of United States securi- 
ties markets. The resulting gap in investor protection pertains 
not only to trading accomplished for the accounts of foreign 
nationals, but also permits United States persons to evade 
United States requirements through the use of foreign finan- 
cial intermediaries (or foreign branches of United States 
financial intermediaries).22 The execution of transactions by a 
foreign institution may be accomplished either through a 
United States affiliate of the foreign intermediary or, fre- 
quently, through broker-dealers in the United States that may 
have no affiliation whatever with the institution. Absent the 
consent of their principals, the foreign intermediaries may be 
bound by local law to protect from disclosure their principals’ 
identity notwithstanding a Commission investigation. 


The degree of confidentiality to be accorded individual securi- 
ties transactions is largely a matter of internal policy within 
each country, reflecting in large part particular national judg- 
ments as to the relative standing to be given to considera- 
tions of confidentiality.24 At the same time, the Commission 
believes that United States policy in regard to transactions 
involving the use of United States securities markets or other 
jurisdictional means is reflected in the federal securities laws. 
Accordingly, while every effort should be made in an appro- 
priate fashion to respect the judgments reached abroad as to 
the relative importance of individual privacy, the paramount 
consideration remains the development and enforcement of a 
reasonably complete and effective pattern of regulation under 
the Act. 


In situations beyond the effective scope of the Commission's 
subpoena powers, requests for information may currently be 
wholly unavailing. Accordingly, there could be an unwar- 
ranted limitation on the Commission's ability to enforce fairly 
and even-handedly the securities laws if it were to rely solely 
on its subpoena authority. The proposed amendment would, 
accordingly, require as a basic condition to participation in 
United States securities markets that those who act on behalf 
of undisclosed principals establish in advance by written 
agreement their willingness tc disclose to the Commission, 
upon request, the identity of their principals. 


Brokers and dealers are obligated to keep such records as 
the Commission prescribes as necessary or appropriate in 
furtherance of the purposes of the Act.25 Under the proposed 
amendment, they would not be required to obtain the names 
of the beneficial owners of a joint account or an account of a 
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person other than a natural person maintained by them; the 
only new requirement to which they would become subject 
would be the obligation to obtain the agreernent of the person 
authorized to effect transactions for the account that such 
person will furnish the name and address of beneficial 
owners at the request of the Commission. 


While a broker-dealer may determine to conduct its business 
only on the basis of full disclosure, the proposed amendment 
wouid not require that it do so. Nor would broker-dealers be 
responsible for seeing that such authorized persons in fact 
perform their agreement though, of course, a broker-dealer 
would not be in compliance with the proposed amendment if 
it accepted the required agreement from, and maintained an 
account for, a person which it knew or had reason to believe 
did not intend (or would not be able) to live up to its 
agreement. 


CONFIDENTIALITY OF INFORMATION 


The Commission recognizes that the need for fair and 
uniform administration of the federal securities laws must be 
carefully balanced against the need to assure the protection 
of individual rights to privacy in personal financial dealings. 
The individual's right to privacy has long been recognized 
and respected under American law and the need for govern- 
ment to avoid unwarranted invasions of privacy is deeply 
ingrained in that law. The Congress has not only legislated a 
right to privacy in the recent Privacy Act of 19742° but also, in 
enacting a comprehensive institutional disclosure provision in 
the Securities Acts Amendments of 1975,2” the Congress 
specifically underscored the need to protect personal privacy 
by providing that disclosure of personal account informaiion 
would not be required. The Commission is thus keenly 
sensitive to the desire of persons, whether citizens or resi- 
dents of the United States or non-resident aliens, to maintain 
the confidentiality of their financial transactions. In the great 
majority of cases, that desire is quite legitimate, and protec- 
tion should be afforded to the maximum extent consistent 
with existing law. The amendment to Rule 17a-3(a)(9) has 
been drafted to achieve that end. 


Rule 17a-3(a)(9) would not require that reports be filed with 
the Commission or that the names and addresses of benefi- 
cial owners of accounts be disclosed generally. if, however, 
the Commission determines to conduct an examination or 
inquiry of a particular situation, for example in order to 
discover whether specific securities transactions were ef- 
fected in violation of a provision of the Act or any rule 
thereunder, the Commission would request the appropriate 
authorized person to disclose, as required by the agreement 
obtained in compliance with the proposed amendment, the 
name and address of the beneficial owners. The information 
thereby obtained would be confidential?® except, of course, to 
the extent the Commission determined to bring specific 
enforcement proceedings. 


There remains, of course, the possibility that persons entering 
into the agreement which would be required by the proposed 


amendment might subsequently decline to comply with a 
Commission request for information concerning the beneficial 
owners of an account, perhaps accompanying the refusal 
with a statement that compliance would be in violation of 
foreign laws, such as the secrecy laws in effect in certain 
countries. Delayed effectiveness of the amendment would 
provide an opportunity for obtaining the necessary consents 
in order to give appropriate deference to foreign secrecy laws 
or policies without permanently extending their effect to 
transactions in United States securities markets. 


Foreign persons wishing to effect transactions in United 
States securities markets for their customers would need to 
arrange for whatever consents or waivers local law may 
require in order to permit compliance with the Rule, as 
amended. Where any such person would not be subject to 
service of process in the United States, it might be the case 
that the Commission’s remedies for non-compliance with a 
Rule 17a-3(a)(9) agreement would, as a practical matter, be 
somewhat circumscribed. In any event, however, the Com- 
mission would plan, if the need arose, to maintain a public list 
(analogous to its Foreign Restricted List) in order to draw to 
the attention of registered brokers and dealers the fact that 
persons on the list did not adhere to their agreements. Where 
a registered broker or dealer knew—and upon publication of 
any such list or supplement thereto it would be deemed to 
know—that a person would not carry out the terms of the 
required agreement, that broker or dealer would not be in 
compliance with the proposed amendment to Rule 17a- 
3(a)(9) if it thereafter maintained an account for such person 
unless the record maintained by the broker or dealer for the 
account in fact reflected the true name and address of the 
account's beneficial owner or owners. Nor, in any event, 
would a registered broker or dealer be in compliance with the 
the proposed amendment to Rule 17a-3(a)(9) if it maintained 
an account for a person where it was apparent that a straw or 
dummy was being inserted for the purpose of evading Rule 
17a-3(a)(9).29 


Statutory Basis 


The proposed amendment would be adopted pursuant to the 
provisions of the Securities Exchange Act of 1934, 15 U.S.C. 
78a et seq., and particularly Sections 2, 3, 10, 11, 15, 17, 21, 
23 and 30 thereof (15 U.S.C. 78b, 78c, 78), 78k, 780, 78q, 
78u, 78w, and 78dd). 


Impact on Competition 


The Commission recognizes that, to the extent foreign per- 
sons view the amendment as a disincentive to investing 
through (and consequently lessen their financial involvement 
in) United States markets, the proposed amendment might 
have an inhibiting effect on competition. 


While the Commission considers it desirable to facilitate 
foreign access to the United States markets, it also believes 
that the gaps existing in the present scheme of reguiatior 
with respect to disclosure of account ownership pose serious 
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threats to the integrity of the domestic markets and may 
undermine public confidence therein. The predicted decrease 
in foreign portfolio investment occurring as a result of the 
proposed amendment would be a more remote possibility. In 
any event, any such burden on competition would appear to 
be necessary and appropriate to make the Commission's 
regulation reasonably complete and effective. 


On the other hand, the proposed amendment to Rule 17a- 
3(a)(9) may be more likely, on balance, to lessen burdens on 
competition through the elimination of an inappropriate dis- 
parity in regulation with respect to domestic and foreign 
intermediaries. Under current regulations, persons who invest 
directly in the United States markets are subject to disclosure 
and compliance requirements under the Act which other 
persons, domestic and foreign alike, have been able to avoid 
by the use of financial intermediaries located abroad. That 
regulatory disparity does not appear to be necessary or 
appropriate in furtherance of the purposes of the Act. Particu- 
larly disturbing are indications that domestic financial interme- 
diaries may currently be planning to rearrange their affairs to 
place themselves on the same footing as their foreign com- 
petitors. It does not seem appropriate to eliminate competitive 
disparities by degrading the investor protections afforded by 
the Act. Accordingly, the proposed amendment would elimi- 
nate the competitive disparity while upholding the purposes of 
the Act.3° 


Text of Rule 


Securities Exchange Act Rule 17a-3, 17 CFR 240.17a-3, 
would be amended to read as follows: 


§ 240.17a-3 Records to be made by certain exchange mem- 
bers, brokers and dealers. 


(a) *** 


(9) A record in respect to each cash and margin account with 
such member, broker, or dealer containing the name and 
address of each beneficial owner of such account and in the 
case of a margin account, the signature of such owner; 
Provided, That in the case of a joint account or an account 
other than an account of a natural person, such records are 
required only in respect of the person or persons authorized 
to transact business for such account if such persons under- 
take to furnish, at the request of the Commission, the name 
and address of each beneficial owner of such account. 


All interested persons are encouraged to submit written data, 
views and arguments with respect to the proposed amend- 
ment or the plan of administration explained in this release. 
Persons wishing to make written submissions should file six 
copies thereof with George A. Fitzsimmons, Secretary, 500 
North Capito! Street, Washington, 9. C. 20549, not later than 
March 4, 1977. Ail comments should make reference to 
Securities and Exchange Commission File No. S7-613. Cop- 


1420/SEC DOCKET 


ies of all submissions will be made available in the Commis- 
sion’s Public Reference Section, Room 6101, 1100 L Street, 
Washington, D. C. 

By the Commission. 


George A. Fitzsimmons 
Secretary 


January 10, 1977 





141 FR 8075 (Feb. 24, 1976). 
217 CFR 240.17a-3(a)(9). 


3 The Administrative Conference of the United States has 
recommended that individual federal agencies consider, in 
the context of particular rulemaking proceedings, whether or 
not to provide procedural protections beyond those embodied 
in the notice-and-comment process of the Administrative 
Procedure Act's rulemaking provision, 5 U.S.C. 553. “Proce- 
dures for The Adoption of Rules of General Applicability,” 
Recommendation No. 72-5 of The Administrative Confer- 
ence of The United States, 1 CFR 305.72-5. The Commis- 
sion believes that an expansion of the customary rulemaking 
process in this case is particularly appropriate in light of that 
recommendation. 


4 United States Treasury Department, Report to the Con- 
gress on Foreign Portfolio Investment in the United States 
(1976), submitted pursuant to the Foreign Investment Study 
Act of 1974, Pub. L. No. 93-479 (the “Treasury Report”). 


5 For this purpose, the Treasury Report indicates, ‘foreign 
portfolio investment” includes portfolio investments of U.S. 
nationals residing abroad (who were identified as holding 
$2.2 billion in stocks) and excludes portfolio investments of 
foreign nationals residing in the United States. 


§ “The most notable characteristic of foreign portfolio invest- 
ment in the U.S. is its relatively recent rapid growth.” Treas- 
ury Report, Appendix F, at 5. 


7 See note 22 infra. Twelve countries accounted for 90 
percent of foreign private holdings of voting stock, and five 
countries—Switzerland, Canada, the United Kingdom, the 
Netherlands and France—accounted for more than 75 per- 
cent of the total foreign private holdings. Treasury Report, at 
10. 


8 The Treasury Report illustrated by a reference to the 
financial collapse of the IOS complex the importance at- 
tached to regulation. While that collapse did not technically 
involve a registered investment company (regulated under 
ihe investment Company Act of 1940, 15 U.S.C. 80a-1 et 
seq.), the Treasury Report notes that U.S. mutual fund 
business overseas was brought to a standstill. 
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9 Treasury Report, at 22. 
10 See, e.g., id. at 21. 
1115 U.S.C. 78a et seq. (the “Act’). 


12 The Commission may require the attendance of witnesses 
and the production of records in situations where it believes, 
among other things, that there may have been a violation of 
the federal securities laws. See, e.g., Section 19 of the 
Securities Act of 1933, 15 U.S.C. 77s; Section 21(a) of the 
Act, 15 U.S.C. 78u(a). 


13 See, e.g., Restatement (2d), Foreign Relations Law of the 
United States, § 6 (1965). 


14 See Arthur Lipper Corp. v. SEC,—F.2d—, (Slip Op. Doc. 
No. 76-4076, (2d Cir., Dec. 10, 1976)); /7T v. Vencap Ltd., 
519 F.2d 1001 (2d Cir. 1975); and Schoenbaum v. First- 
brook, 405 F.2d 200, (2d Cir. 1968), modified in other 
respects, 405 F.2d 215 (en banc), cert. denied, 395 U.S. 
906 (1969). See also Restatement (2d), Foreign Relations 
Law of the United States §§ 17, 18 (1965). 


15 Restatement (2d), Foreign Relations Law of the United 
States, § 9 (1965). 


16 Requests by other governments for judicial assistance are 
normally considered under the provisions of an applicable 
treaty. Under the Treaty between the United States and 
Switzerland on Mutual Assistance in Criminal Matters (May 
25, 1973, 12 Int’) Legal Materials 916), which takes effect in 
1977, a provision has been made for assistance in connec- 
tion with specifically enumerated offenses; violations of the 
securities laws are covered only to the extent that they 
constitute criminal business fraud or another crime recog- 
nized under Swiss law. Where there is not an applicable 
treaty, one of the controlling considerations in any decision 
by a foreign government to give judicial assistance in a 
particular case would in many cases be whether the matter 
being investigated would involve a crime under its laws. If it is 
not, a request for judicial assistance would normally be 
denied. Since countries generally prohibit, as a matter of law 
or practice, foreign government officials from performing 
official acts in their territories without prior authorization, the 
denial of authorization blocks further investigative efforts of 
violations of the federal securities laws, such as trading on 
insider information, which are not treated as crimes under the 
laws of many foreign countries. 


17 For example, subject to a series of exceptions, new 
Section 11(a) of the Act prohibits an exchange member from 
effecting transactions for its own account or the account of 
any associated person or any account over which the mem- 
ber or an associated person exercises investment discretion. 
If the records of an exchange member merely reflect that 
transactions were effected for an account for which a financial 
intermediary is authorized to act but which in all likelinood the 
intermediary does not own beneficially, it is not possible to 


determine whether those transactions were effected in com- 
pliance with Section 11(a). The problem of monitoring compli- 
ance is independent of any affiliation between the exchange 
member and the financial intermediary. See note 19 infra. 


18 Comments were received from: Asiel & Co.; The Associa- 
tion of the Bar of the City of New York; the Boston Stock 
Exchange; Gadsby and Hannah on behalf of ABD Securities 
Corporation, Overseas Securities Corporation and Transat- 
lantic Securities Corporation; Goldman Sachs & Co. and 
Salomon Brothers; Merrill Lynch, Pierce, Fenner & Smith 
Incorporated; the New York Stock Exchange, Inc. (the 
“NYSE”); the Philadelphia Stock Exchange, Inc.; SoGen- 
Swiss International Corporation; the United States Treasury 
Department; Ultrafin International Corporation; and Wauterlek 
& Brown, Inc. 


19 Section 19(g)(2) of the Act requires exchanges to “enforce 
compliance” with the Act and the rules and regulations 
thereunder by their members; however, as the Commission 
has pointed out (Securities Exchange Act Release No. 12994 
(Nov. 18, 1976), 41 FR 51804 (Nov. 24, 1976)), “enforcing 
compliance” encompasses a number of different techniques, 
ranging from inspection programs to disciplinary proceedings, 
and direct inspection programs may not always be an appro- 
priate enforcement technique. For example, third party exam- 
ination techniques are commonly used; exchanges rely heav- 
ily on reports prepared by independent accountants to deter- 
mine that their members are in compliance with the Commis- 
sion’s financial responsibility rules. Regional exchanges have 
voiced support for the use of third party examination tech- 
niques in other areas, e.g., Section 11(a) of the Act and its 
predecessor, Rule 19b-2. In fact, the legislative history of 
Section 6(c)(3)(C) makes it clear that exchange officials may 
appropriately rely on third party verifications under that Sec- 
tion. See Securities Exchange Act Release No. 12157 (Mar. 
2, 1976) at 9, 41 FR 10662 (Mar. 12, 1976) at 10664. Of 
course, whatever techniques are adopted by self-regulatory 
organizations must be applied in an even-handed manner. 
Thus, if an exchange deems it important to inspect the 
underlying beneficial ownership interests of accounts carried 
by its members, it should normally expect to do so for all 
members, since any account in the name of a financial 
intermediary may be an omnibus account which in substance 
is really the account of the member or one of its associated 
persons, irrespective of whether the financial intermediary is 
itself an associated person of the member. 


20 See text accompanying footnotes 10 and 11 supra. 


21 See e.g., United States v. Frank, 520 F.2d 1287 (2d Cir. 
1975), cert. den. 423 U.S. 1087 (1976) (manipulations of 
securities in U.S. markets); Securities and Exchange Com- 
mission v. Cooper, 402 F. Supp. 516 (S.D.N.Y. 1975) 
(manipulations in connection with the distribution and after- 
market trading of a new offering); Securities and Exchange 
Commission v. American Institute Counselors, Inc., CCH 
Fed. Sec. L. Rep. (1975-76 Transfer Binder) § 95,388 
(D.D.C. 1975) (misrepresentations and omissions of material 
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fact in connection with the sales of non-exempt, unregistered 
securities by unregistered brokers, dealers and investment 
advisers); Securities and Exchange Commission v. General 
Refractories Co., 400 F. Supp. 1248 (D.D.C. 1975) (viola- 
tions of proxy and reporting requirements under the federal 
securities laws). 


22 In addition to the data on foreign portfolio holdings con- 
tained in the Treasury Report, statistics developed by the 
NYSE show a dramatic increase in foreign transactions in 
securities (transactions in United States stocks purchased 
from Americans by foreigners, or sold by foreigners to 
Americans). NYSE statistics indicate that in 1975 foreigners 
purchased $15 billion and sold $10.6 billion of United States 
securities. Just ten years earlier, in 1965, the totals were only 
$3.7 billion and $4.1 billion, respectively. NYSE, 1976 Fact 
Book, at 22. 


23 See, e.g., United States v. First National City Bank, 396 
F.2d 897 (2d Cir. 1968). 


24 Several nations have laws regarding the strict confidential- 
ity of information entrusted to others in their official or 
professional capacities and prohibit disclosure without the 
consent of the entrusting person; for example, the Bahamas, 
the Cayman Islands, Lebanon and Switzerland have passed 
laws designed specifically to protect the confidentiality of 
depositors’ banking affairs. Those laws are construed broadly 
and applied strictly. Persons revealing “confidential” informa- 
tion may be civilly liable to the wronged entrustor as well as 
criminally liable. 


The effect of foreign secrecy laws on enforcement of the 
federal securities laws has been perceived in a number of 
ways by different commentators, perhaps reflecting differ- 
ences in their perspectives. In a 1974 release dealing gener- 
ally with foreign access to United States securities markets, 
the Commission raised several questions specifically con- 
cerning regulatory problems arising from such laws. Securi- 
ties Exchange Act Release No. 10634 (Feb. 8, 1974), 39 FR 
6567 (Feb. 20, 1974). In March, 1976, the Commission 
published a staff summary of the comments it had received in 
response to the eariier release. Securities Exchange Act 
Release No. 12157 (Mar. 2, 1976), Appendix A, 41 FR 10662 
(Mar. 12, 1976). In general, regional exchanges and United 
States affiliates of foreign entities (as well as the National 
Association of Securities Dealers, Inc.) indicated that foreign 
secrecy laws do not pose any special regulatory problems not 
capable of resolution through agreements. The NYSE, the 
American Stock Exchange, Inc., and the Securities Industry 
Association suggested, on the other hand, that foreign se- 
crecy laws interfere substantially with exchange regulation 
and enforcement, but they did not suggest that foreign 
portfolio investment in the United States should be limited 
except by requiring that foreign access to U.S. securities 
markets be obtained indirectly through the facilities of existing 
exchange member firms. Subsequently, the Commission 
determined that, generally, the Securities Acts Amendments 
of 1975 resolve questions concerning foreign access in favor 
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of permitting all registered*brokers or dealers to have access 
to United States securities markets without any conditions 
based solely on nationality. See Securities Exchange Act 
Release No. 12737 (Aug. 25, 1976), 41 FR 38847 (Sept. 13, 
1976). 


25 See Section 17(a)(1), 15 U.S.C. 78q(a)(1). Rule 17a-3, 17 
CFR 240.17a-3, prescribes records to be kept by every 
member of a national securities exchange who transacts 
business in securities directly with other than members of a 
national securities exchange, every broker or dealer who 
transacts a business in securities through the medium of any 
such member, and every broker or dealer registered pursuant 
to Section 15 of the Act. While most foreign financial interme- 
diaries are brokers within the meaning of Section 3(a)(4) of 
the Act (persons engaged in the business of effecting trans- 
actions in securities for the account of others), they may 
generally be classified as transacting their business in securi- 
ties without the United States even though their business is, 
to the extent it relates to transactions on United States 
exchange markets, conducted through the medium of mem- 
bers of such exchanges. Accordingly, absent express rule- 
making by the Commission under Section 30(b) of the Act, 
the broker-dealer registration requirements of the Act and the 
rules and regulations thereunder applicable to registered 
entities do not apply to such intermediaries merely by reason 
of their status as brokers. With respect to the general anti- 
fraud provisions, however, see note 14 supra. 


26 Pub. L. No. 93-579 (Dec. 31, 1974). At the same time, the 
Congress recognized the need to balance the individual's 
right to privacy against other public goals. The Privacy Act 
provides, for example, that its protections are wholly 
superseded by the Freedom of Information Act, 5 U.S.C. 
552a(b)(2). See note 28 infra. 


27 Pub. L. No. 94-29 (June 4, 1975). See Section 13(f) of the 
Act, 15 U.S.C. 78m(f), as added by the 1975 Amendments. 


28 The Freedom of Information Act, 5 U.S.C. 552, sets forth 
the basic federal policy and administrative practice concern- 
ing disclosure, and non-disclosure, of information in the 
government's possession. Under that Act, the Commission 
may deny a request for disclosure of information falling within 
one or more areas specified in Section 552(b). Particulariy 
relevant in this context are (1) the exemption provided for 
investigatory records compiled for law enforcement purposes 
to the extent that disclosure of such records would, among 
other things, constitute an unwarranted invasion of personal 
privacy and (2) the exemption provided for trade secrets and 
privileged or confidential commercial or financial information 
obtained from a person. In any situation where (i) the 
Commission obtained information by invoking an agreement 
made in compliance with the proposed amendment to Rule 
17a-3(a)(9) and (ii) disclosure of that information by the 
person making that agreement would otherwise have been 
prohibited (because, for example, the beneficial owner had 
not consented to a more genial disclosure) under the laws of 
the country of which that person is a domiciliary, it would 
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appear that, generally, such information should come within 
the above-described exceptions to the Freedom of Informa- 
tion Act. For a further description of the Commission's 
policies under that Act, see 17 CFR 200.80 et seq. 


29 For example, if a well-known and active financial intermedi- 
ary Closed its accounts with a broker and individuals known to 
be officers (or other authorized agents) of that financial 
intermediary opened accounts in the name of a new, and 
unknown, intermediary, it would appear that a reasonable 
broker or dealer would be alerted to the possibility that an 
effort was being made to evade Rule 17a-3(a)(9). Under such 
circumstances, the broker or dealer maintaining the new 
accounts would need, as a practical business matter in order 
to reduce its own risk of violating Rule 17a-3(a)(9), to satisfy 
itself that the new arrangements were not being undertaken 
to evade disclosure under the Rule. Similar considerations 
would apply to a financial intermediary that found persons 
opening accounts on a basis which suggested that the 
financial intermediary would not in fact be able to comply with 
the agreement it had entered into pursuant to Rule 17a- 
3(a)(9). Nor, for example, would the beneficial owner of an 
account cease to be such merely because its financial 
intermediary had recast agency transactions for such benefi- 
cial owner's account into principal transactions. 


30 See Section 3(a)(36) of the Act, 15 U.S.C. 78c(a)(36). 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13150/January 11, 1977 


The Securities and Exchange Commission has issued orders 
pursuant to Section 12(d) of the Securities Exchange Act of 
1934 granting the application of the following companies to 
list the specified securities on the following stock exchanges: 


Boston Stock Exchange, Inc.—Valley Gas Co., com- 


mon stock, $10 par value (effective as of December 
15, 1976). 


American Stock Exchange, Inc.—Foodways National, 
Inc., common stock, par value $.25 per share, (effec- 
tive as of December 6, 1976). 


New York Stock Exchange, Inc.—Flying Tiger Line 
Inc., 9% equipment trust certificates, due October 1, 
1991 (effective as of December 14, 1976); Warner 
Communications Inc., 81/s8% notes, due November 
30, 1986 and C.I.T. Financial Corp., 9% senior 
subordinated debentures, due October 1, 1991 (both 
effective as of December 20, 1976); Caisse Nation- 
ale des Telecommunications, 7.90% guaranteed ex- 
ternal notes, due December 1, 1981 and 9.30% 
guaranteed external bonds, due December 1, 1996 


and Harmon International Industries, Inc., common 
stock, $1.00 par value (both effective as of Decem- 
ber 22, 1976)1 Marathon Oil Co., 8.50% sinking fund 
debentures, due 2006 and 7.65% notes, due 1983 
(effective as of December 27, 1976); Duke Power 
Co., 83/s% first and refunding mortgage bonds, Se- 
ries due 2006, and Utah Power & Light Co., 83/s% 
first mortgage bonds, Series due September 1, 2006 
(both effective as of December 28, 1976). 





SECURITIES EXCHANGE ACT OF 1933 
Release No. 13151/January 11, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5798/January 11, 1977 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13152/January 11, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGES BY 
THE MIDWEST CLEARING CORPORATION AND THE 
MIDWEST SECURITIES TRUST COMPANY (File Nos. SR- 
MCC-76-4 and SR-MSTC-76-13) 


The Midwest Clearing Corporation (“MCC’’) and the Midwest 
Securities Trust Company (“MSTC”) submitted on December 
22, 1976, proposed rule changes, pursuant to Rule 19b-4 
under the Securities Exchange Act of 1934, to establish, and 
to set fees for, the Institutional Pledge Account, a service 
which allows institutional participants to collateralize short 
option positions via book entry pledge. 


Publication of the submissions is expected to be made in the 
Federal Register during the week of January 17, 1977. 
Interested persons are invited to submit written data, views 
and arguments concerning the submissions within twenty-one 
days from the date of publication in the Federa/ Register. 
Persons desiring to make written submissions should file six 
copies thereof with the Secretary of the Commission, Securi- 
ties and Exchange Commission, 500 North Capitol Street, 
Washington, D. C. 20549. Reference should be made to File 
Nos. SR-MCC-76-4 and SR-MSTC-76-13. 


Copies of the submissions, with accompanying exhibits, and 
of all written comments will be available for public inspection 
at the Securities and Exchange Commission's Public Refer- 
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ence Room, 1100 L Street, N.W., Washington, D. C. Copies 
of the filings will also be available at the principal offices of 
the above-mentioned self-regulatory organizations. 


For the Commission by the Divison of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13153/January 12, 1977 


Administrative Proceeding File No. 3-5101 
In the Matter of 


INTERNATIONAL FUNERAL SERVICES OF CALIFORNIA, 
INC. 


File No. 81-243 


ORDER GRANTING APPLICATION PURSUANT TO SEC- 
TION 12(h) OF THAT ACT 


The Securities and Exchange Commission has issued an 
order granting the Application of International Funeral Serv- 
ices of California, Inc., an lowa Corporation, pursuant to 
Section 12(h) of the Securities Exchange Act of 1934, as 
amended, for an exemption from the provisions of Sections 
13 and 15(d) of that Act. 


It appeared to the Commission that the granting of exemption 
would not be inconsistent with the public interest or the 
protection of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13154/January 12, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
THE MIDWEST SECURITIES TRUST COMPANY (File No. 
SR-MSTC-76-15) 


The Midwest Securities Trust Company (“MSTC”) submitted 
on December 20, 1976, a proposed rule change, pursuant to 
Rule 19b-4 under the Securities Exchange Act of 1934, to 
amend MSTC’s Rule 3, Section 6, to provide MSTC with 
discretion to determine how frequently Pledgee Position 
Reports will be made available to Pledgee Participants. 
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Under the present rule, such reports are required to be made 
available on a daily basis. 


Publication of the submission is expected to be made in the 
Federal Register during the week of January 17, 1977. 
Interested persons are invited to submit written data, views 
and arguments concerning the submission within twenty-one 
days from the date of publication in the Federal Register. 
Persons desiring to make written submissions should file six 
copies thereof with the Secretary of the Commission, Securi- 
ties and Exchange Commission, 500 North Capitol Street, 
Washington, D. C. 20549. Reference should be made to File 
No. SR-MSTC-76-15. 


Copies of the submission, with accompanying exhibits, and of 
all written comments will be available for public inspection at 
the Securities and Exchange Commission's Public Reference 
Room, 1100 L Street, N. W., Washington, D. C. Copies of the 
filing will also be available at the principal office of the above- 
mentioned self-regulatory organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13155/January 12, 1977 


In the Matter of 


THE OPTIONS CLEARING CORPORATION 
6150 Sears Tower 
Chicago, Illinois 60606 


(File No. SR-OCC-76-10) 


ORDER APPROVING RULE CHANGE SUBMITTED BY 
THE OPTIONS CLEARING CORPORATION TO IMPLE- 
MENT AN AUTOMATIC EXERCISE PROCEDURE FOR 
CERTAIN EXPIRING OPTION CONTRACTS 


On November 4, 1976, The Options Clearing Corporation 
(“OCC”) submitted, pursuant to Rule 19b-4 under the Securi- 
ties Exchange Act of 1934 (the “Act’’), a proposed rule 
change to permit expiring in-the-money options to be exer- 
cised via an automatic exercise procedure. The proposed 
rule change purports to apply to both call option and put 
option contracts as well as to option contracts for securities 
traded in the over-the-counter market. 


In accordance with Section 19(b) of the Act and Rule 19b-4 
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thereunder, the proposed rule change was published in the 
Federal Register (41 F.R. 51157, November 19, 1976), and 
the public was invited to submit comments until December 
10, 1976. Notice of the filing and an invitation for comments 
also appeared in Securities Exchange Act Release No. 
12979, November 15, 1976. No letters of comment were 
received. 


Since exchange trading in listed put option contracts has not 
been approved by the Commission, the Commission is not at 
this time making any determination with respect to the 
proposed rule change insofar as it relates to put option 
contracts. Also, the provisions of the proposed rule change 
which relate to option contracts for securities traded in the 
over-the-counter market shall not be effective until the Com- 
mission permits option markets to trade listed option con- 
tracts for such securities. The Commission has reviewed the 
OCC submission and finds that the proposed rule change is 
consistent with the requirements of the Act and the rules and 
regulations thereunder applicable to registered clearing agen- 
cies insofar as the proposed rule change relates to call option 
contracts. 


IT IS THEREFORE ORDERED, pursuant to Section 19(b)(2) 
of the Act, that the proposed rule change contained in File 
No. SR-OCC-76-10 be, and hereby is, approved insofar as it 
relates to call option contracts. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13156, January 13, 1977 


PUBLIC HOLDING UTILITY COMPANY 
Release No. 19853, January 13, 1977 


INVESTMENT COMPANY ACT, 1940 
Release No. 9604, January 13, 1977 


ACCOUNTING SERVICES RELEASE 
Release No. 206, January 13, 1977 


GENERAL RULES AND REGULATIONS, SECURITIES EX- 
CHANGE ACT OF 1934 


PART 249—FORMS, SECURITIES EXCHANGE ACT OF 


1934 


Adoption of Amendments of Certain Forms and Related 
Rules 


The Securities and Exchange Commission today announced 
that it has adopted amendments to certain of its rules, 
schedules and reporting forms under the Securities Ex- 
change Act of 1934 (the “Exchange Act’) [15 U.S.C. 78a et 
seq, aS amended by Pub. L. No. 94-29 (June 4, 1975)] which 
will (1) provide for more timely filing of reports on Form 8-K 
(17 CFR 249.308) by amending General Instruction B to 
Form 8-K and Rules 13a-11 (17 CFR 240.13a-11) and 15d- 
11 (17 CFR 240.15d-11); (2) decrease the number of items of 
information required to be included in reports on Form 8-K 
(17 CFR 249.308) by approximately 62 percent by transfer- 
ring certain items to the Form 10-Q (17 CFR 249.308a); (3) 
revise two of the items retained in the Form 8-K and four of 
those transferred to the Form 10-Q; (4) provide for different 
filing requirements as to Parts | and I! of the Form 10-Q by 
revising Rules 13a-13 (17 CFR 240.13a-13) and 15d-13 (17 
CFR 240.15d-13); (5) add three new items to Form 10-K (17 
CFR 249.310) and revise one item of the Form 10-K to 
require disclosure of items of information previously required 
in reports on Form 8-K filed during the fourth quarter of the 
fiscal year for which no report on Form 10-Q is required; and 
(6) revise Item 5 of Schedule 14A to Regulation 14 under the 
Exchange Act (17 CFR 240.14a-101) to conform to the 
amendment to Item 1 of Form 8-K. Forms 8-K, 10-Q and 10- 
K are the general forms for, respectively, current, quarterly 
and annual reports filed pursuant to Section 13 or 15(d) of the 
Exchange Act, and Regulation 14 specifies the information 
required to be set forth in proxy and information statements 
filed pursuant to Section 14 of that Act. Schedule 14A is also 
applicable to the solicitation of proxies under the Public Utility 
Holding Company Act of 1935 [15 U.S.C. 79a et seq., as 
amended by Pub. L. No. 94-29 (June 4, 1975)] and the 
Investment Company Act of 1940 [15 U.S.C. 80a-1 et seq., 
as amended by Pub. L. 94-29 (June 4, 1975)]. 


This release contains a general discussion of the purpose 
and effect of the amendments and of the consideration given 
to the comments received on the proposed amendments. 
Comments of a general nature are discussed in the General 
Statement, and specific comments are discussed within the 
brief synopses of the principal amendments. Attention is 
directed to the text of the amendments for a more complete 
understanding. 


GENERAL STATEMENT 


Notice of the proposed amendments to Forms 8-K, 10-Q and 
10-K and to Schedule 14A was published on July 12, 1976 in 
Securities Exchange Act Release No. 12619 [41 FR 29784, 
July 19, 1976]. Comments on the proposed amendments 
were received from 60 interested parties, and changes have 
been made to reflect a number of the suggestions made by 
the commentators. 


In Exchange Act Release No. 12619, the Commission stated 
that the proposals therein represented a step forward in the 
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efforts to further simplify and rationalize the corporate disclo- 
sure system under the federal securities laws and to provide 
more meaningful information to investors. Although a few 
commentators suggested that these goals would be more 
fully achieved through the elimination of the Form 8-K and the 
transfer of all of the items of the Form 8-K to the Form 10-Q,' 
the Commission believes that registrants should describe in 
reports on Form 8-K certain matters about which investors 
might not otherwise receive adequate and reasonably current 
information. Accordingly, the Form 8-K has been retained to 
serve as the report for disclosure of changes in control of the 
registrant (Item 1), acquisition and disposition of significant 
amounts of assets (Item 2), the appointment of a receiver of 
the registrant in a bankruptcy or similar proceeding (Item 3), 
and changes in a registrant's certifying accountant (Item 4). 
The voluntary disclosure item has been retained in the Form 
8-K as Item 5 because the Commission believes that regis- 
trants may wish to describe certain material events in the 
monthly report. In order to provide for more current reporting 
of events of major significance to investors, the Form 8-K and 
Rules 13a-11 and 15d-11 have been amended to require 
registrants to file reports on Form 8-K within fifteen days after 
the occurrence of a reportable event. 


The Commission believes that the amendments which are 
adopted today should reduce the number of reports on Form 
8-K required to be filed and, therefore, should result in a 
significant savings of costs and time to registrants and the 
Commission. Registrants are reminded, however, of the 
obligations of publicly held companies to make full and 
prompt announcements of material facts regarding the com- 
pany’s financial condition, notwithstanding their compliance 
with the reporting requirements of the Exchange Act. The 
Commission believes that these amendments do not in any 
way affect the responsibility of management to make such 
announcements. The failure of companies to make prompt 
and accurate disclosure of both favorable and unfavorable 
information to security holders and the investing public may 
violate the Exchange Act and, in the case of an issuer making 
a continuous offering of its shares, may also violate the 
Securities Act of 1933 if the prospectus is not appropriately 
updated. Therefore, corporate managements are urged once 
again to review their policies with respect to corporate 
disclosure and endeavor to set up procedures which will 
insure that prompt disclosure be made of all material corpo- 
rate developments.2 


During the past several months, the Commission has acceler- 
ated further its program to integrate, streamline and update 
the corporate disclosure system it administers under the 
Securities Act and the Exchange Act. The adoption of these 
amendments is a significant step forward in these efforts. The 
Commission has also adopted a revised Form S-8 in Securi- 
ties Act Release No. 5767 (November 22, 1976) [41 FR 
52662] and has adopted amendments to Forms S-7 and S- 
16 which make these forms available to more registrants in 
Securities Act Release No. 5791 (December 20, 1976) [41 
FR 56301]. Public comments have been invited on the 
following additional proposals: (1) the adoption of a new 
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registration form te permit use of an abbreviated prospectus 
with certain business combination transactions in Securities f 
Act Release No. 5744 (October 4, 1976 [41 FR 43876]; (2) * 
the amendment of the rules relating to tender offers, in 
Securities Act Release No. 5731 (August 6, 1976) [41 FR 
33004]; (3) the amendment of Form S-16 to broaden the 
availability of the form to a limited category of large compa- ) 

nies for the registration of certain primary offerings of securi- 

ties in Securities Act Release No. 5792 (December 20, 1976) 

[41 FR 56331]. The Commission announced it is reviewing 

the procedures available to small issuers to raise capital, and | 
proposals may be published soon soliciting comments on 

simplifying these procedures. : 





|. Amendments Relating to the Time for Filing Reports on 
Form 8-K 


Securities Exchange Act Rules 13a-11 and 15d-11 have 
been amended to delete the specific requirement relating to 
the time for filing reports on Form 8-K and to refer instead to 
the filing requirements set forth in the form itself. General 
Instruction B to the form has been amended to require that 
reports on Form 8-K be filed within fifteen days after the 
occurrence of an event specified in the form or within ten 
days after the end of the month during which occurred an 
event reported pursuant to Item 5, the voluntary disclosure 
item. Registrants are encouraged, however, to file all reports | 
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on Form 8-K as soon as practicable regardless of these filing 
requirements. Registrants may continue to report more than 

one event in a report on Form 8-K provided there is compli- 

ance with the requirements of the form relating to the time “@ 
filing the report. 


The Commission has considered the objections to the pro- 
posed filing requirement of ten days after the occurrence of 
the reportable event which were raised by many of the 
commentators but believes that any inconvenience to regis- 
trants will be more than offset by the benefits to investors 
from more timely reporting. In addition, the Commission 
believes that upon the occurrence of any one of the four 
events requiring current disclosure registrants should have 
knowledge of the event and access to most of the information 
required to be set forth in response to the applicable item. In 
order to alleviate any difficulties which registrants might 
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encounter as a result of weekends, holidays or the mail 
service, the Commission has adopted the filing date of fifteen - t 
days after the occurrence of the reportable event rather than } 


the proposed ten days after the occurrence of the event. 

In light of the proposed earlier filing date for reports on Form ° 

8-K, the Commission has also amended General Instruction , 
B to provide registrants with an additional 30 days after the | 
report is filed in which to file the auditor's letter required by 

Item 6(b) when the registrant reports a change in its certifying 
accountant. 


The Commission has not adopted, however, the proposal to 
permit registrants to file within 60 days after the report is filed 
the financial statements required to be included in ““@ 
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pursuant to Item 2 of Form 8-K. The Commission believes 
that the proposed revision is unnecessary because of the 
provisions of Rule 12b-25 under the Exchange Act (17 CFR 
240.12b-25) relating to requests for extension of time for 
furnishing information. Rule 12b-25 provides for an automatic 
30-day extension of time unless the Commission enters an 
order denying the application or notifies the registrant that the 
application has been denied within 15 days after the applica- 
tion on Form 12b-25 (17 CFR 249.322) is filed. An additional 
30 days in which to file the required information may be 
available upon separate application. 


ll. Amendments Relating to the Elimination of Items from 
Form 8-K 


The amendments authorized today eliminate the following 
information items from Form 8-K: Item 3 (Legal Proceedings), 
Item 4 (Changes in Securities), Item 5 (Changes in Security 
for Registered Securities), Item 6 (Defaults Upon Senior 
Securities), Item 7 (Increase in Amount of Securities Out- 
standing), Item 8 (Decrease in Amount of Securities Out- 
standing), tiem 9 (Options to Purchase Securities), Item 10 
(Extraordinary Item Charges and Credits, other Material 
Charges and Credits to Income of an Unusual Nature, 
Restatements of Capital Share Account), and Item 11 (Sub- 
mission of Matters to a Vote of Security Holders). To the 
extent that any of the events previously reported pursuant to 
these former 8-K items, such as material legal proceedings, 
constitutes an event of material importance to security hold- 
ers in the opinion of the registrant, it may be reported under 
the new Item 5 of the Form 8-K, the voluntary disclosure item. 
The items remaining in Form 8-K have been renumbered. 


A. Elimination of Item 6 (Defaults Upon Senior Securities) 


In Securities Exchange Act Release No. 12619, the Commis- 
sion proposed to retain in revised form previously numbered 
Form 8-K Items 6 and 10. It was proposed that Item 6 be 
revised to require disclosure of non-compliance with the 
terms for payment of principal and interest on senior securi- 
ties. Upen reconsideration of the proposal and after review of 
the comments, the Commission has transferred the unrevised 
former 8-K Item 6 to the Form 10-Q. The proposed revision 
would not have fully achieved the objective of requiring early 
disclosure of significant liquidity difficulties and the quarterly 
report is the more appropriate report for disclosure of defaults 
upon senior securities. 


B. Elimination of Item 10 of the Form 8-K Relating to 
Material Charges and Credits 


Former Item 10 of Form 8-K required disclosure of material 
charges and credits to income of an unusual or infrequent 
nature and direct charges and credits to retained earnings. 
The objectives of the item were to require appropriate and 
timely reporting of events or transactions which had a mate- 
riat impact upon the registrant's financial position or results of 
operations. The Commission continues to believe that disclo- 


= sure of such information is necessary. However, it believes 


that the objective is achieved without the necessity for 
specific requirements in Forms 8-K, 10-Q and 10-K. The 
Commission has therefore determined to eliminate Item 10 
and not transfer the item to the Form 10-Q. 


The Commission believes that Item 10 of Form 8-K is now 
unnecessary because the information previously required by 
that item has become a part of other regulations subse- 
quently adopted by the Commission and/or revisions to 
generally accepted accounting principles. The Commission 
believes that Accounting Principles Board Opinions No. 28 
(Interim Financial Reporting) and No. 30 (Reporting the 
Results of Operations) and Accounting Series Releases No. 
159 (Textual Analysis of Summary of Earnings or Operations) 
[39 FR 31896] and No. 177 (Interim Financial Reporting, 
including Instruction 5 to Form 10-Q, Management's Analysis 
of Quarterly Income) [40 FR 46107], provide an appropriate 
framework of requirements for the disclosure of material 
charges and credits. 


Accounting Principles Board Opinion No. 30 requires that 
disclosure of the nature and financial effects of unusual or 
infrequently occurring items on the fact of the income state- 
ment. In addition, the management discussion and analysis 
of the statement of operations required by ASR 159 requires 
a discussion of material facts, whether favorable or unfavora- 
ble, which in the opinion of the management may make the 
historical operations or earnings not indicative of current or 
future operations or earnings. The Commission believes that 
these disclosure requirements encompass reporting the na- 
ture of a charge or credit, the reasons for a charge or credit, 
and an analysis of the components of the charge or credit, 
including information as to the types of items written off and 
provision made for future expenses. They also encompass 
the reporting of the timing of significant future cash require- 
ments or recoveries. 


The Commission also believes that provisions for ft'ture 
charges and the changes in such provisions are subject to 
the reporting requirements of Schedule XII of Regulation S-X 
(Valuation and Qualifying Accounts and Reserves) [17 CFR 
210.12-13]. Major components of such reserves should be 
set forth separately in Schedule XIl. 


By eliminating the specific material charges and credits item 
from the forms, the Commission does not believe the require- 
ments for such disclosures have been lessened nor does it 
believe that the timeliness or quality of disclosures regarding 
material events or transactions of registrants will be dimin- 
ished. The Commission again reminds registrants of their 
responsibilities under the Securities Acts for full and timely 
disclosure of material charges and credits in the absence of 
specific requirements in its forms. The Commission it.tends to 
monitor compliance with the disclosure requirements for 
these forms and will take further action in appropriate circum- 
stances. 


lil. Amendments Relating to the Transfer of Items from the 
Form 8-K to the Form 10-Q 
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A. Amendments to Form 10-Q for Quarterly Reports Under 
Section 13 or 15(d) of the Securities Exchange Act 


The information called for by the items which have been 
eliminated from the Form 8-K will be reported in quarterly 
reports on Form 10-Q, with the exception of Items 9 (Options 
to Purchase Securities) and 10 (Extraordinary Item Charges 
...). tem 9 has not been included in Form 10-Q because the 
disclosure it calls for already is required in annual reports on 
Form 10-K and in proxy and information statements filed 
pursuant to Section 14 of the Securities Exchange Act; Item 
10 has not been transferred to the Form 10-Q for the reasons 
discussed above. 


The amendments to Form 10-Q provide for a two part report. 
Part | contains the quarterly financial information and Part Il, 
which is deemed to be a “filed” document and subject to the 
liability provisions of Section 18 of the Exchange Act, con- 
tains the following items of information: (1} the information 
reported pursuant to the seven items being transferred to the 
Form 10-Q from the Form 8-K; (2) a new Item 8 which 
enables a registrant voluntarily to include in its quarterly 
report any information not otherwise called for by Form 10-Q 
which the registrant deems of material importance to security 
holders; (3) a new Item 9 relating to reports on Form 8-K, if 
any, which have been filed by registrant during the quarter 
covered by the report; and (4) appropriate instructions as to 
required exhibits. The General Instructions to Form 10-Q 
have been amended to reflect the reorganization of the form 
into the two parts and to include instructions appropriate to 
the information required by new Part II of the form. 


New Item 8 of Part Il of Form 10-Q, which permits registrants 
to report matters of material importance to security holders, is 
similar to former Item 13 of Form 8-K and to Item 5 of the 
amended form. It differs from the 8-K item in that it provides 
for disclosure of events “not previously reported in a report on 
Form 8-K.” 


In addition, new Item 9 of Part Il of Form 10-Q requires 
registrants to file certain necessary exhibits to the other items 
of Part Il and state whether any reports on Form 8-K have 
been filed during the quarter covered by the report, listing the 
dates of any such reports, the items reported and any 
financial statements filed. This amendment is intended to 
provide users of the reporting system with a convenient 
reference to determine whether a registrant has filed any 
reports on Form 8-K. 


B. Amendments to Securities Exchange Act Rules 13a-13 
(17 CFR 240.13a-13) and 15d-13 (17 CFR 240. 15d-13) 


In connection with the transfer of items from the Form 8-K to 
the Form 10-Q, the Commission has adopted certain techni- 
cal amendments to Rules 13a-13 and 15d-13 under the 
Exchange Act in order to set forth the persons required to file 
pursuant to and the nature of the filing requirements of Parts | 
and Il.of the form. 
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Rules 13a-13 and 15d-13 Have been amended to revise the 
exemption contained therein from the requirement to file 
quarterly reports on Form 10-Q. All life insurance companies 
and holding companies, regardless of the effect on such 
companies of the amendments announced in Accounting 
Series Release No. 197 [41 FR 42645], and certain mining 
companies henceforth will be required to file quarterly reports 
on Part Il of Form 10-Q to report the occurrence of any one 
or more of the events specified in Part Il and to state whether 
or not any reports on Form 8-K have been filed. These 
companies have been required to file current reports on Form 
8-K and, therefore, the amendment merely preserves the 
status quo. The exemption from the requirements to file 
quarterly and current reports on Form 10-Q and 8-K formerly 
available to certain investment companies and foreign private 
issuers has not been affected by the amendments an- 
nounced today. = Y 





Secondly, in order to retain the requirement that public 
utilities, common carriers and pipeline carriers report the 
information called for by the items which have been trans- 
ferred from the Form 8-K to the 10-Q, Rules 13a-13 and 15d- 
13 have been amended to provide that those corporations 
which are regulated by the Civil Aeronautics Board, the 
Federal Communications Commission, the Federal Power 
Commission or the Interstate Commerce Commission may 
file their reports submitted to such agencies in lieu only of 
Part | of the form.? 


Securities Exchange Act Rules 13a-13 and 15d-13 have 
provided prior to their amendment that the quarterly reports 

are not deemed to be “filed” for the purpose of Section 18 of & a 
the Exchange Act or otherwise subject to the liabilities of that 

section.4 Section 18 has been applicable to the information 

reported on Form 8-K and, accordingly, the Commission has 

amended Rules 13a-13 and 15d-13 to extend Section 18 ; 
liability to the information required by Part Il of the Form 10- 

Q. 


C. Amendments to Form 10-K for Annual Reports Pursuant 
to Section 13 or 15(d) of the Securities Exchange Act 


Reports on Form 10-Q are not required for the fourth quarter 

of a registrant's fiscal year, and the Form 10-K has not 
previously required the disclosure of certain of the events ! 
reportable under the items contained in new Part Il of the : 
Form 10-Q. Therefore, in order to provide for prompt report- 

ing of the information called for by these items concerning 

events occurring during registrant's fourth quarter, the Com- 

mission has amended the Form 10-K to require disclosure of 

the following matters unless previously reported in a report on 

Form 10-Q: 


1) The institution and termination of material legal 
proceedings (revised Item 5); 


2) Increases and decreases in registered debt securi- 
ties and in indebtedness (revised Item 6); 
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3) Changes in securities and changes in security for 
registered securities (new Item 7); 


4) Defaults upon senior securities (new Item 8); and 


5) Submission of matters to a vote of security holders 
(new Item 10).5 


Item 6 has been amended further to eliminate former para- 
graph (b) which required disclosure relating to securities sold 
by registrants in reliance upon Section 4(2) of the Securities 
Act of 1933 (the “Securities Act”) [15 U.S.C. 77a et seq. as 
amended by Pub. L. No. 94-29 (June 4, 1975)]. The Commis- 
sion believes that this paragraph is unnecessary because 
disclosure ef sales of securities in reliance upon Section 4(2) 
is required already by other provisions. All issuances of equity 
securities are reported under paragraph (a) of Item 6. In 
addition, all increases in the amount outstanding of debt 
securities will be reported in quarterly reports on Form 10-Q 
(or in annual reports on Form 10-K when the transactions 
occurred during the fourth quarter of registrant's fiscal years) 
if the aggregate amount of all such increases not previously 
reported exceeds five percent of the outstanding securities of 
the class. In lieu of former paragraph (b) of Item 6, new 
paragraph (b) requires registrants to list and briefly discuss 
increases and decreases in the amount outstanding of debt 
securities and indebtedness which were previously reported 
in quarterly reports on Form 10-Q. The Commission believes 
that this amendment will make disclosure in the Form 10-K 
more complete while eliminating disclosure of less significant 
transactions and unnecessary repetition of previously dis- 
closed information. 


In addition, a new item has been adopted in Form 10-K 
requiring registrants to state whether any reports on Form 8- 
K have been filed during the last quarter of the period 
covered by the report and to list the items reported and 
financial statements filed, and the dates of the reports. 
Certain technical amendments to the Form 10-K have also 
been adopted to renumber the prior 10-K items and refer- 
ences to items contained therein, and to list the exhibits 
required by the new items of the form. (New Item 13(b) 
Reports on Form 8-K). 


lll: Amendments to Form 8-K for Current Reports under 
Section 13 or 15(d) of the Securities Exchange Act and to 
Schedule 14A to Regulation 14 under the Securities Ex- 
change Act 


A. Amendment to Item 1 of Form 8-K (Changes in Control 
of Registrant) and to Item 5 of Schedule 14A to Regulation 
14 (Voting Securities and Principal Holders Thereof) 


The Commission has revised Item 1 of Form 8-K to expand 
the disclosure heretofore required to be reported concerning 
changes in control of registrants and to conform the disclo- 
sure requirements of the item to the existing requirements of 
Items 5(e) and (f) of Schedule 14A to Regulation 14 under 
the Securities Exchange Act, applicable to proxy and informa- 


tion statements. The revised item will require disclosure of (1) 
the identity of the person or persons from whom control was 
assumed and (2) a description of any arrangements, includ- 
ing a pledge of securities of the registrant or any of its 
parents, which might result in a change in control of the 
registrant. 


The Cornmission has also amended Item 1 of Form 8-K and 
Item 5 of Schedule 14A® to require the following additional 
disclosure concerning changes in control: (1) the amount and 
source of the consideration used by the person or persons 
who acquired control; (2) the terms of any loans or pledges 
obtained by the new control group for the purposes of 
acquiring control and the names of the lenders or pledgees; 
and (3) a description of any arrangements or understandings 
among members of both the former and new control group 
and their associates with respect to election of directors or 
other matters. If the source of all or any part of the considera- 
tion paid by the person(s) who acquired control is a loan 
made in the ordinary course of business by a bank as defined 
in Section 3(a)(6) of the Act, the revised items permit the 
registrant to delete the name of the bank provided a request 
for confidentiality has been made pursuant to Section 
13(d)(1)(B) of the Act by the person(s) who acquired control.” 


Certain commentators questioned the need for requiring 
disclosure of changes in control of registrants in reports on 
the Form 8-K in view of the filing requirements of Section 
13{d) of the Exchange Act. It is the Commission's belief that a 
change in control of a registrant is an important event about 
which current information should be readily available to 
investors. The Schedule 13D [17 CFR 240.13d-101] is not an 
adequate substitute for the report on Form 8-K for the 
following reasons: (1) Section 13(d) is not applicable to the 
acquisition of securities of a company which files reports 
under the Exchange Act pursuant to Section 15(d) of the Act; 
(2) many, if not most, of the acquisitions of securities reported 
in accordance with Section 13(d) do not result in changes in 
control of the registrant; and (3) changes in control are not 
always the result of an acquisition of securities. Accordingly, 
Item 1 has been retained in the Form 8-K. 


In addition, various commentators noted that the disclosure 
required by the item may be unavailable to the management. 
Rule 12b-21 under the Exchange Act (17 CFR 240.12b-21) 
relates to those instances when information is unknown to the 
registrant; therefore, these items have not been amended to 
state that information need be given only insofar as it is 
known or reasonably available to management. 


B. Amendment to Item 2 of Form 8-K (Acquisition or 
Disposition of Assets) 


In order to provide for reporting of more complete information 
concerning acquisitions or dispositions of significant amounts 
of assets, otherwise than in the ordinary course of business, 
the Commission has amended Item 2 of Form 8-K to require 
disclosure of the source of the funds used by the registrant or 
its subsidiary in making an acquisition. If all or any part of the 
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consideration is a loan made in the ordinary course of 
business by a bank as defined in Section 3(a)(6) of the Act, 
the revised item permits the registrant to delet the name of 
the bank provided a request for confidentiality has been 
made pursuant to Section 13(d)(1)(B) of the Act by the 
person(s) who acquired control. The proposed revision to 
require disclosure of management's reasons for acquiring or 
disposing of the assets has been deleted upon its reconsider- 
ation by the Commission. 


C. Addition of New Item 3 to Form 8-K (Bankruptcy or 
Receivership) 


The Commission has adopted a new Item 3 to Form 8-K to 
require reporting of information concerning the appointment 
of a receiver for the registrant or its parent in a proceeding 
under the Bankruptcy Act or in any other proceeding under 
State or Federal law in which a court or governmental body 
has assumed jurisdiction over substantially all of the assets or 
business of the registrant or its parent, or if such jurisdiction 
has been assumed by leaving the existing directors and 
officers in possession, but subject to the supervision and 
control of a court or governmental body. The Commission 
believes that the availability of this information in the Commis- 
sion’s public files will be useful to investors. 


D. Amendment to Instruction 4 of the Instruction Relating to 
the Filing of Financial Statements of Businesses Acquired 


Instruction 4 relating to the financial statements required 
when an acquisition of a business is reported pursuant to 
Item 2 has been amended to clarify when the Commission 
may grant a waiver from the requirement to furnish financial 
statements. In addition, the instruction has been revised to 
state that requests for relief should be filed as a part of the 
report on Form 8-K and to set forth the information to be 
included together with such a request. 


The Commission may grant relief from the provisions relating 
to the required financial statements if the statements are not 
reasonably available to the registrant, because the obtaining 
thereof would involve unreasonable effort or expense or 
practicable difficulties. When a request for relief is submitted, 
the Commission considers the reasons advanced by the 
registrant and the magnitude of the acquisition based on the 
financial data submitted. 


The Commission believes that these amendments will facili- 
tate the consideration of requests for relief in the future. 


E. Technical Amendments 


The new item and the items which have been retained in the 
Form 8-K as well as the instructions to the required exhibits 
have been renumbered and revised to reflect the above- 
outlined changes, the deletion of Items 9 and 10 and the 
transfer of former Items 3, 4, 5, 6, 7, 8 and 11 to the Form 10- 
Q. The cover page of the form has been amended to add a 
line for disclosure of the registrant's former name or former 
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address if they have been changed since the registrant's last 
report was filed. General Instruction E has been deleted 
because Rule 12b-23 under the Exchange Act (17 CFR 
240.12b-23) clearly discusses incorporation by reference. 


IV. Amendments to Items of the Form 8-K Transferred to 
New Part Il of Form 10-Q. 


A. Item |, Part Il of Form 10-Q (Legal Proceedings) 
(formerly Item 3 of Form 8-K) 


The Commission has transferred to the Form 10-Q in revised 
form previously numbered Item 3 of the Form 8-K. This item 
has been revised to require registrants to describe the 
disposition of previously reported legal proceedings. 


B. Item 4 (Increase in Amount Outstanding of Securi- 
ties or Indebtedness) and Item 5 (Decrease in 
Amount Outstanding of Securities or Indebtedness) 
of Part Il of Form 10-Q (formerly Items 7 and 8 of 
Form 8-K) 


Former Items 7 and 8 of the Form 8-K relating to disclosure 
of increases and decreases in securities outstanding have 
been transferred to Part II of the Form 10-Q in revised form. 
The items have been revised to reflect the staff's interpreta- 
tion that increases and decreases in commercial loans must 
be reported thereunder. 


A few commentators questioned the applicability of prior 
Form 8-K Items 7 and 8 to various types of commercial loans, 
such as revolving credit agreements, citing cases which hold 
that commercial loans are not securities. In view of their 
observations and in order to clarify the extent of disclosure 
which the Commission believes should be required by these 
items, the captions and the text of the items in the Form 10-Q 
have been revised to require disclosure of fluctuations in the 
amount outstanding of indebtedness as well as securities. 
Obligations which mature not later than one year from the 
date of issuance are excluded from the applicability of the 
items. 


In addition, the items have been revised in order to require 
disclosure only of significant increases and decreases of 
indebtedness. A new instruction applicable to these items has 
been adopted which permits registrants to classify all of their 
indebtedness (including short term indebtedness) into con- 
vertible long term debt and other indebtedness for the 
purpose of determining whether the aggregate amount of all 
changes in the amount of one of these two classes of 
indebtedness, including changes not previously reported, 
exceeds five percent of the outstanding debt in the class. 


The required disclosure with respect to increases and de- 
creases in the amount of equity securities will be the same as 
that required by former Items 7 and 8 of the Form 8-K. 


The Commission believes that the narrative disclosure relat- 
ing to increases and decreases in commercial debt is neces- 




















sary in Part II of the Form 10-Q despite the opinion ex- 
pressed by certain commentators that the expanded balance 
sheet disclosure required in the quarterly report should be 
sufficient. The information which must be disclosed pursuant 
to Items 5 and 6 of Part II of the Form 10-Q is more complete 
than the information which is required by Part | of the form. 


C. Technical Amendments 


The instructions to Part | and the items and the instructions in 
Part Il of the Form 10-Q have been numbered, revised or 
drafted to reflect the above-outlined changes and the reor- 
ganization of the form into 2 parts. Former General Instruction 
M to the Form 10-Q has been deleted because similar 
disclosure is now required in Part II of the revised form. 


TEXT OF AMENDMENTS 
The text of amendments is set forth below: 
1. Rule 13a-11 is amended to read as follows: 


§ 240.13a-11 Current reports on Form 8-K (§ 249.308 of this 
chapter). 


(a) Except as provided in paragraph (b) of this section, every 
registrant subject to § 240.13a-11 shall file a current report on 
Form 8-K within the period specified in that form unless 
substantially the same information as that required by Form 
8-K has been previously reported by the registrant. 
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2. Rule 13a-13 is amended to read as follows: 


§ 240.13a-13 Quarterly reports on Form 10-Q (§ 249.308a of 
this chapter). 


(a) Except as provided in paragraphs (b) and (c) of this 
section, every issuer which has securities registered pursuant 
to section 12 of the Act and which is required to file annual 
reports pursuant to section 13 of the Act on Form 10-K 
(§ 249.310 of this chapter), 12-K (§ 249.312 of this chapter) 
or USS (§ 249.450 of this chapter) shall file a quarterly report 
on Form 10-Q (§ 249.308a of this chapter) within the period 
specified in General Instruction A to that form, for each of the 
first three fiscal quarters of each fiscal year of the issuer, 
commencing with the first such fiscal quarter which ends after 
securities of the issuer become so registered. 


(b) The provisions of this rule shall not apply to the following 
issuers: 


(1) Investment companies required to file quarterly 
reports pursuant to § 240.13a-12; or 


(2) Foreign private issuers required to file reports 
pursuant to § 240.13a-16. 


(c) Part | of the quarterly report on Form 10-Q need not be 
filed by the following issuers: 


(1) Life insurance Companies and holding companies 
having only life insurance subsidiaries for quarters in 
fiscal years ending on or before December 25, 1978, if 
they do not meet the tests specified in subsection 
(1)(i)(B) of § 210.3-16(t); 


(2) Mutual life insurance companies; or 


(3) Mining companies not in the production stage but 
engaged primarily in the exploration for or the develop- 
ment of mineral deposits other than oil, gas or coal, if 
all the following conditions are met: 


(i) The registrant has not been in production during the 
current fiscal year or the two years immediately prior 
thereto; except that being in production for an aggre- 
gate period of no more than eight months over the 
three-year period shall not be a violation of this condi- 
tion. 


(ii) Receipts from the sale of mineral products or from 
the operations of mineral producing properties by the 
registrant and its subsidiaries combined have not ex- 
ceeded $500,000 in any of the most recent six years 
and have not aggregated more than $1,500,000 in the 
most recent six fiscal years. 


(d) Public utilities, common carriers and pipeline carriers 
which submit financial reports to the Civil Aeronautics Board, 
the Federal Communications Commission, the Federal Power 
Commission or the Interstate Commerce Commission may, 
at their option, in lieu of furnishing the information called for 
by Part | of Form 10-Q, file as exhibits to reports on this form 
copies of their reports submitted to such Board or Commis- 
sion for the preceding fiscal quarter or for each month of such 
quarter, as the case may be, together with copies of their 
quarterly :2ports, if any, for such periods sent to their 
stockholders. 


(e) Notwithstanding the foregoing provisions of this section, 
the financial information required by Part | of Form 10-Q, or 
financial information submitted in lieu thereof purusant to 
paragraph (d) of this section, shall not be deemed to be 
“filed” for the purpose of section 18 of the Act or otherwise 
subject to the liabilities of that section of the Act but shall be 
subject to all other provisions of the Act. 


3. Rule 15d-11 is amended to read as follows: 


§ 240.15d-11 Current reports on Form 8-K (§ 249.308 of this 
chapter). 


(a) Except as provided in paragraph (b) of this section, every 
registrant subject to § 240.15d-1 shall file a current report on 
Form 8-K within the period specified in that form unless 
substantially the same information as that required by Form 
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8-K has been previously reported by the registrant. 
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4. Rule 15d-13 is amended to read as follows: 


§ 240.15d-13 Quarterly reports on Form 10-Q (§ 249.308a of 
this chapter). 


(a) Except as provided in paragraphs (b) and (c) of this 
section, every issuer which has securities registered pursuant 
to the Securities Act of 1933 and which is required to file 
annual reports pursuant to section 15(d) of the Securities 
Exchange Act of 1934 on Forms 10-K (§ 249.310 of this 
chapter), 12-K (§ 249.312 of this chapter) or U5S (§ 249.450 
of this chapter) shall file a quarterly report on Form 10-Q 
(§ 249.308a of this chapter) within the period specified in 
General Instruction A to that form, for each of the first three 
fiscal quarters of each fiscal year of the issuer, commencing 
with the first such fiscal quarter which ends after securities of 
the issuer become so registered. 


(b) The provisions of this rule shall not apply to the following 
issuers: 


(1) Investment companies required to file quarterly 
reports pursuant to § 240.15d-12; or 


(2) Foreign private issuers required to file reports 
pursuant to § 240.15d-16. 


(c) Part | of the quarterly report on Form 10-Q need not be 
filed by the following issuers: 


(1) Life insurance companies and holding companies 
having only life insurance subsidiaries for quarters in 
fiscal years ending on or before December 25, 1978, if 
they do not meet the tests specified in subsection 
(1)(i)(B) of § 210.3-16(t); 


(2) Mutual life insurance companies; or 


(3) Mining companies not in the production stage but 
engaged primarily in the exploration for or the develop- 
ment of mineral deposits other than oil, gas or coal, if 
all the following conditions are met: 


(i) The registrant has not been in production during the 
current fiscal year or the two years immediately prior 
thereto; except that being in production for an aggre- 
gate period of no more than eight months over the 
three-year period shall not be a violation of this condi- 
tion. 


(ii) Receipts from the sale of mineral products or from 
the operations of mineral producing properties by the 
registrant and its subsidiaries combined have not ex- 
ceeded $500,000 in any of the most recent six years 
and have not aggregated more than $1,500,000 in the 
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most recent six fiscal years. 


(d) Public utilities, common carriers and pipeline carriers 
which submit financial reports to the Civil Aeronautics Board, 
the Federal Communications Commission, the Federal Power 
Commission or the Interstate Commerce Commission may, 
at their option, in lieu of furnishing the information called for 
by Part | of Form 10-Q, file as exhibits to reports on this form 
copies of their reports submitted to such Board or Commis- 
sion for the preceding fiscal quarter or for each month of such 
quarter, as the case may be, together with copies. of their 
quarterly reports, if any, for such periods sent to their 
stockholders. 


(e) Notwithstanding the foregoing provisions of this section, 
the financial information required by Part | of Form 10-Q, or 
financial information submitted in lieu thereof pursuant to 
paragraph (d) of this section, shall not be deemed to be 
“filed” for the purpose of section 18 of the Act or otherwise 
subject to the liabilities of that section of the Act but shall be 
subject to all other provisions of the Act. 

5. Form 8-K is amended to read as follows: 

§ 249.308 Form 8-K, for current reports. 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D.C. 20549 


Form 8-K 
CURRENT REPORT 


Pursuant to Section 13 or 15(d) of the Securities Exchange 
Act of 1934 


Date of Report (Date of earliest event reported) 
(Exact name of registrant as specified in its charter) 


(State or other jurisdiction (Commission 
of incorporation) File Number) 


(IRS Employer 
Identification 
No.) 


(Address of principal executive offices) : (Zip Code) 


Registrant's telephone number, including area code 
(Former name or former address, if changed since last 
report.) 
GENERAL INSTRUCTIONS 
A. Rule as to Use of Form 8-K. 


Form 8-K shall be used for current reports under Section 13 














or 15(d) of the Securities Exchange Act of 1934, filed 
pursuant to Rule 13a-11 [17 CFR 240.13a-11] or Rule 15d- 
11 [17 CFR 240.15d-11]. 


B. Events to be Reported and Filing of Reports. 


A report on this form is required to be filed upon the 
occurrence of any one or more of the events specified in the 
items of this form. Reports are to be filed within 15 days after 
the occurrence of the earliest event required to be reported. 
However, reports which disclose events pursuant to Item 5 
may be filed within 10 days after the close of the month 
during which the event occurred. If the letter from the 
independent accountants to be furnished pursuant to Item 
4(d) is unavilable at the time of filing, it shall be filed within 
thirty days thereafter. Moreover, if substantially the same 
information as that required by this form has been previously 
reported by the registrant, an additional report of the informa- 
tion on this form need not be made. The term “previously 
reported” is defined in Rule 12b-2 [17 CFR 240.12b-2]. 


C. Application of General Rules and Regulations. 


(a) The General Rules and Regulations under the Act [17 
CFR Part 240] contain certain general requirements which 
are applicable to reports on any form. These general require- 
ments should be carefully read and observed in the prepara- 
tion and filing of reports on this form. 


(b) Particular attention is directed to Regulation 12B [17 CFR 
240.12b-1 et seq.] which contains general requirements 
regarding matters such as the kind and size of paper to be 
used, the legibility of the report, the information to be given 
whenever the title of securities is required to be stated, and 
the filing of the report. The definitions contained in Rule 12b-2 
should be especially noted. See also Regulations 13A [17 
CFR 240.13a-1 et seq.] and 15D [17 CFR 240.15d-1 et seq. ]. 


D. Preparation of Report. 


This form is not to be used as a blank form to be filled in, but 
only as a guide in the preparation of the report on paper 
meeting the requirements of Rule 12b-12 [17 CFR 240.12b- 
12]. The report shall contain the numbers and captions of all 
applicable items, but the text of such items may be omitted, 
provided the answers thereto are prepared in the manner 
specified in Rule 12b-13 [17 CFR 240.12b-13]. All items 
which are not required to be answered in the particular report 
may be omitted and no reference thereto need be made in 
the report. All instructions should also be omitted. 


E. Signature and Filing of Report. 


Three complete copies of the report, including any financial 
statements, exhibits or other papers or documents filed as a 
part thereof, and five additional copies which need not include 
exhibits, shall be filed with the Commission. At least one 
complete copy of the report, including any financial state- 


ments, exhibits or other papers or documents filed as a part 
thereof, shall be filed with each exchange on which any class 
of securities of the registrant is registered. At least one 
complete copy of the report filed with the Commission and 
one such copy filed with each exchange shall be manually 
signed. Copies not manually signed shall bear typed or 
printed signatures. 


INFORMATION TO BE INCLUDED IN THE REPORT 
Item 1. Changes in Control of Registrant. 


(a) If, to the knowledge of management, a change in control 
of the registrant has occurred, state the name of the per- 
son(s) who acquired such control; the amount and the source 
of the consideration used by such person(s); the basis of the 
control; the date and a description of the transaction(s) which 
resulted in the change in control; the percentage of voting 
securities of the registrant now beneficially owned directly or 
indirectly by the person(s) who acquired control; and the 
identity of the person(s) from whom control was assumed. If 
the source of all or any part of the consideration used is a 
loan made in the ordinary course of business by a bank as 
defined by Section 3(a)(6) of the Act, the identity of such 
bank shail be omitted provided a request for confidentiality 
has been made pursuant to Section 13(d)(1)(B) of the Act by 
the person(s) who acquired control. In lieu thereof, the 
material shall indicate that disclosure of the identity of the 
bank has been so omitted and filed separately with the 
Commission. 


Instructions. 1. State the terms of any loans or pledges 
obtained by the new control group for the purpose of acquir- 
ing control, and the names of the lenders or pledgees. 


2. Any arrangements or understandings among members of 
both the former and new control groups and their associates 
with respect to the election of directors or other matters shall 
be described. 


(b) Describe any contractual arrangements, including any 
pledge of securities of the registrant, or any of its parents, 
known to management, the operation of the terms of which 
may at a subsequent date result in a change in control of the 
registrant. 


Instruction. Paragraph (b) does not require a description of 
ordinary default provisions contained in the charter, trust 
indentures or other governing instruments relating to securi- 
ties of the registrant. 


Item 2. Acquisition or Disposition of Assets. 

If the registrant or any of its majority-owned subsidiaries has 
acquired or disposed of a significant amount of assets, 
otherwise than in the ordinary course of business, furnish the 
following information: 


(a) The date and manner of the acqusition or disposition and 
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a brief description of the assets involved, the nature and 
amount of consideration given or received therefor, the 
principle followed in determining the amount of such consid- 
eration, the identity of the person(s) from whom the assets 
were acquired or to whom they were sold and the nature of 
any material relationship between such person(s) and the 
registrant or any of its affiliates, and director or officer of the 
registrant, or any associate of any such director or officer. If 
the transaction being reported is an acquisition, identify the 
source(s) of the funds used unless all or any part of the 
consideration used is a loan made in the ordinary course of 
business by a bank as defined by Section 3(a)(6) of the Act in 
which the identity of such bank shall be omitted provided a 
request for confidentiality has been made pursuant to Section 
13(d)(1)(B) of the Act. In lieu thereof, the material shall 
indicate that the identity of the bank has been so omitted and 
filed separately with the Commission. 


(b) If any assets so acquired by the registrant or its subsidi- 
aries constituted plant, equipment or other physical property, 
state the nature of the business in which the assets were 
used by the person(s) from whom acquired and whether the 
registrant intends to continue such use or intends to devote 
the assets to other purposes, indicating such other purposes. 


Instructions. 1. No information need be given as to (i) any 
transaction between any person and any wholly-owned sub- 
sidiary of such person; (ii) any transaction between two or 
more wholly-owned subsidiaries of any person; or (iii) the 
redemption or other acquisition of securities from the public, 
or the sale or other disposition of securities to the public, by 
the issuer of such securities. 


2. The term “acquisition” includes every purchase, acqusition 
by lease, exchange, merger, consolidation, succession or 
other acquisition; provided, that such term does not include 
the construction or development of property by or for the 
registrant or its subsidiaries or the acquisition of materials for 
such purpose. The term “disposition” includes every sale, 
disposition by lease, exchange, merger, consolidation, mort- 
gage, or hypothecation of assets, assignment, whether for 
the benefit of creditors or otherwise, abandonment, destruc- 
tion, or other disposition. 


3. The information called for by this item is to be given as to 
each transaction or series of related transactions of the size 
indicated. The acquisition or disposition of securities shall be 
deemed the indirect acquisition or disposition of the assets 
represented by such securities if it results in the acquisition or 
disposition of contro! of such assets. 


4. An acquisition or disposition shall be deemed to involve a 
significant amount of assets (i) if the registrant's and its other 
subsidiaries’ equity in the net book value of such assets or 
the amount paid or received therefor upon such acquisition or 
disposition exceeded 10 percent of the total assets of the 
registrant and its consolidated subsidiaries, (ii) if it involved 
the succession to or disposition of a business which would 
meet the test of a significant subsidiary, or (iii) if it involved 


1434/SEC DOCKET 


> 


the acquisition or disposition of an interest in a business 
which would meet the test of a significant subsidiary and 
would be required to be accounted for by the equity method. 


5. Where assets are acquired or disposed of through the 
acquisition or disposition of control of a person, the person 
from whom such control was acquired or to whom it was 
disposed of shall be deemed the person from whom the 
assets were acquired or to whom they were disposed of, for 
the purposes of this item. Where such control was acquired 
from or disposed of to not more than five persons, their 
names shall be given; otherwise it will suffice to identify in an 
appropriate manner the class of such persons. 


6. Attention is directed to the requirements in Item 6 of the 
form with respect to the filing of financial statements for 
businesses acquired and to the filing of copies of the plans of 
acquisition or disposition as exhibits to the report. 


Item 3. Bankruptcy or Receivership. 


If a receiver, fiscal agent or similar officer has been appointed 
for a registrant or its parent, in a proceeding under the 
Bankruptcy Act or in any other proceeding under State or 
Federal law in which a court or governmental agency has 
assumed jurisdiction over substantially all of the assets or 
business of the registrant or its parent, or if such jurisdiction 
has been assumed by leaving the existing directors and 
officers in possession but subject to the supervision and 
orders of a court or governmental body, identify the proceed- 
ing, the court or governmental body, the date juvisdiction was 
assumed, the identity of the receiver, fiscal agent or similar 
officer and the date of his appointment. 


ltem 4. Changes in Registrant's Certifying Accountant. 


If an independent accountant who was previously engaged 
as the principal accountant to audit the registrant's financial 
statements resigns (or indicates he declines to stand for re- 
election after the completion of the current audit) or is 
dismissed as the registrant's principal accountant, or another 
independent accountant is engaged as principal accountant, 
or if an independent accountant on whom the principal 
accountant expressed reliance in his report regarding a 
significant subsidiary resigns (or formally indicates he de- 
clines to stand for re-election after the completion of the 
current audit) or is dismissed or another independent accoun- 
tant is engaged to audit that subsidiary: 


(a) State the date of such resignation (or declination io 
stand for re-election), dismissal or engagement. 


(b) State whether in connection with the audits of the 
two most recent fiscal years and any subsequent 
interim period preceding such resignation, dismissal or 
engagement there were any disagreements with the 
former accountant on any matter of accounting princi- 
ples or practices, financial statement disclosure, or 
auditing scope or procedure, which disagreements if 

















not resolved to the satisfaction of the former accoun- 
tant would have caused him to make reference in 
connection with his report to the subject matter of the 
disagreement(s); also, describe each such disagree- 
ment. The disagreements required to be reported in 
response to the preceding sentence include both those 
resolved to the former accountants satisfaction and 
those not resolved to the former accountant's satisfac- 
tion. Disagreements contemplated by this rule are 
those which occur at the decision-making level; i.e., 
between personnel of the registrant responsible for 
presentation of its financial statements and personnel 
of the accounting firm responsible for rendering its 
report. 


(c) State whether the principal accountant’s report on 
the financial statements for any of the past two years 
contained an adverse opinion or a disclaimer of opinion 
or was qualified as to uncertainty, audit scope, or 
accounting principles; also describe the nature of each 
such adverse opinion, disclaimer of opinion, or qualifi- 
cation. 


(d) The registrant shall request the former accountant 
to furnish the registrant with a letter addressed to the 
Commission stating whether he agrees with the state- 
ments made by the registrant in response to this item 
and, if not, stating the respects in which he does not 
agree. The registrant shall file a copy of the former 
accountant’s letter as an exhibit with all copies of the 
Form 8-K required to be filed pursuant to General 
Instruction F. 


Item 5. Other Materially Important Events. 

The registrant may, at its option, report under this item any 
events, with respect to which information is not otherwise 
called for by this form, which the registrant deems of material 
importance to security holders. 


Item 6. Financial Statements and Exhibits. 


List below the financial statements and exhibits, if any, filed 
as a part of this report. 


(a) Financial statements of businesses acquired. 
Instructions. 

1. Businesses for Which Statements are Required. 

The financial statements specified below shall be filed for any 
business the succession to which or the acquisition of an 
interest in which is required to be described in answer to Item 
2 above. 


2. Statements Required. 


(a) There shall be filed a balance sheet of the business 


as of a date reasonably close to the date of acquisition. 
This balance sheet need not be audited, but if it is not 
audited there shall also be filed an audited balance 
sheet as of the close of the preceding fiscal year. 


(b) Income and source and application of funds state- 
ments of the business shall be filed for each of the last 
three full fiscal years and for the period, if any, between 
the close of the latest of such fiscal years and the date 
of the latest balance sheet filed. These income and 
source and application of funds statements shall be 
audited up to the date of the audited balance sheet. 


(c) If the business was in insolvency proceedings 
immediately prior to its acquisition, the balance sheets 
required above need not be audited. In such case, the 
income and source and application of funds statements 
required shall be audited to the close of the latest full 
fiscal year. 


(d) Except as otherwise provided in this instruction, the 
principles applicable to a registrant and its subsidiaries 
with respect to the filing of individual, consolidated and 
group statements in an original application or annual 
report shall be applicable to the statements required by 
this instruction. 


3. Application of Regulation S-X. 


Regulation S-X governs the examination and the form and 
content of the statements required by the preceding instruc- 
tion, including the basis of consolidation, and prescribes the 
statements of other stockholders’ equity to be filed. No 
supporting schedules need be filed. A manually signed 
accountant’s report should be provided as required by Rule 
2-02(a) of Regulation S-X [17 CFR 210.2-02(a)]. 


4. Filing of Other Financial Information in Certain Cases. 


The Commission may, upon the written request of the 
registrant and where consistent with the protection of inves- 
tors, permit the omission of one or more of the financial 
statements herein required or the filing in substitution therefor 
of appropriate statements of comparable character, if the 
required audited financial statements are not reasonably 
available to the registrant, because the obtaining thereof 
would involve unreasonable effort, expense or practicable 
difficulties. A request for such relief shall be filed as a part of 
the report. If an extension of time has been granted pursuant 
to Rule 12b-25 [17 CFR 240.12b-25], a request for relief shall 
be filed as a part of an amendment to the initial report within 
the additional time provided under said rule. The request shall 
set forth the following information: 


(a) The reason(s) for the unavailability of the audited 
financial statements; 


(6b) The estimated costs of the audit; 
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(c) An explanation of any other practical auditing prob- 
lems; 


(d) A letter from the registrant's independent auditors 
confirming the above representation; and 


(e) A tabular presentation of the following items of 
information, comparing the acquired business(es) with 
the registrant on a consolidated basis (excluding the 
acquired business(es)): 


(1) gross sales and operating revenues; 
(2) net income; 

(3) total assets; 

(4) total stockholder equity; and 


(5) total purchase price compared to total assets 
of registrant. 


The Commission may also by informal written notice require 
the filing of other financial statements in addition to, or in 
substitution for, the statements herein required in any case 
where such statements are necessary or appropriate for an 
adequate presentation of the financial condition of any person 
whose financial statements are required, or whose state- 
ments are otherwise necessary for the protection of investors. 


(b) Exhibits. Subject to the rules as to incorporation by 
reference, the following documents shall be filed as exhibits 
to this report: 


1. Copies of any plan of acquisition or disposition 
described in answer to Item 2, including any plan 
of reorganization, readjustment, exchange, 
merger, consolidation or succession in connec- 
tion therewith. 


2. Letters from the independent accountants fur- 
nished pursuant to Item 4(d). 


SIGNATURES 


Pursuant to the requirements of the Securities Exchange Act 
of 1934, the registrant has duly caused this report to be 
signed on its behalf by the undersigned thereunto duly 
authorized. 


(Registrant) 
Date 
(Signature) * 


“Print name and title of the signing officer under his signa- 
ture. 


6. Form 10-Q is amended to read as follows: 


1436/SEC DOCKET 


§ 249.308a Form 10-Q, for quarterly reports under section 13 
or 15(d) of the Securities Exchange Act of 1934. 


Cover Page 

[No change. ] 

GENERAL INSTRUCTIONS 
A.-C. [No change. } 

D. Incorporation by Reference. 


(a) If the registrant makes available to its stockholders or 
otherwise publishes, within the period prescribed for filing the 
report, a financial statement containing the information re- 
quired by this form, the information called for may be 
incorporated by reference to such published statement pro- 
vided copies thereof are filed as an exhibit to Part | of the 
report on this form. 


(b) Other information may be incorporated by reference in 
answer or partial answer to any item or items of Part II of this 
form in accordance with the provisions of Rule 12b-23. 


E. Signature and Filing of Report. 


Eight copies of the report shall be filed with the Commission. 
At least one copy of the report shall be filed with each 
exchange on which any class of securities of the registrant is 
listed and registered. At least one copy of the report filed with 
the Commission and one copy filed with each such exchange 
shall be manually signed on the registrant's behalf by a duly 
authorized officer of the registrant and by the principal 
financial officer or chief accounting officer of the registrant. 
Copies not manually signed shall bear typed or printed 
signatures. 


PART |. FINANCIAL INFORMATION 


Instruction 1. Persons for Whom the Financial Information is 
to be Given. 


(a) The required information is to be given as to the registrant 
or, if the registrant includes consolidated financial statements 
in its annual reports filed with the Commission, it shall be 
given for the registrant and its consolidated subsidiaries. If 
the information is given for the registrant and its consolidated 
subsidiaries, it need not be given separately for the registrant. 


(b) Summarized income statement information shall be given 
separately as to each subsidiary not consolidated or 50 
percent or less owned persons or as to each group of such 
subsidiaries or fifty percent or less owned persons for which 
separate individual or group statements are required to be 
included in the registrant's annual reports filed with the 
Commission. It need not be furnished, however, for any such 
subsidiary or person which would not be required pursuant to 
Rule 13a-13 or 15d-13 to file quarterly financial information if 














it were a registrant. 
Instruction 2. Preparation of Financial Information. 


This part requires only the items of information specified. The 
information is not required to be audited and may carry a 
notation to that effect and any other qualification considered 
necessary or appropriate. Amounts may be stated in thou- 
sands or hundred thousands of dollars provided it is stated 
that such has been done. Losses or other negative amounts 
shall be indicated clearly in the caption and the amounts 
shown in brackets or parentheses. 


Instruction 3. Delay in Filing Financial Information. 


The information required may be omitted with respect to 
foreign subsidiaries not consolidated or other foreign persons 
if it is impracticable to furnish it within the time specified for 
filing the report, provided it is indicated that such information 
has been omitted and the omitted information is furnished by 
amendment when available. Apart from the foregoing, any 
request for extension of time for the filing of the report or the 
furnishing of any of the required information shall be made 
pursuant to Rule 12b-25. 


Instructions 4 and 5. [No change from former Instructions H 
and | of Form 10-Q.] 


Instruction 6. Other Financial Information. 


The registrant may furnish any additional information related 
to the periods being reported on which, in the opinion of 
management, is of significance to investors, such as the 
seasonality of the company’s business, major uncertainties 
currently facing the company, significant accounting changes 
under consideration and the dollar amount of backlog of firm 
orders. 


Instructions 7 and 8. [No change from former Instructions K 
and L of Form 10-Q.] 


Instruction 9. Exhibits. 


List below the following documents, if any, cited as a part of 
Part | of this report: 


1. Financial information filed in lieu of the information 
required by this form in accordance with General 
Instruction D. 


2. Letters from the independent accountants furnished 
pursuant to Instruction 4(f). 


3. Statements setting forth the computation of per 
share earnings furnished in accordance with Instruction 
4(g). 


4. Letters from the independent accountant furnished 
pursuant to Instruction 7. 


PART II. OTHER INFORMATION 


Instruction. The report shall contain the item numbers and 
captions of all applicable items of Part Il, but the text of such 
items may be omitted provided the responses clearly indicate 
the coverage of the item. Any item which is inapplicable or to 
which the answer is negative may be omitted and no 
reference thereto need be made in the report. If substantially 
the same information has been previously reported by the 
registrant, an additional report of the information on this form 
need not be made. The term “previously reported” is defined 
in Rule 12b-2 [17 CFR 240.12b-2]. 


Item 1. Legal Proceedings 


(a) Briefly describe any material legal proceedings, other than 
ordinary routine litigation incidental to the business, to which 
the registrant or any of its subsidiaries has become a party or 
of which any of their property has become the subject. 
Include the name of the court or agency in which the 
proceedings are pending, the date instituted, the principal 
parties thereto, a description of the factual basis alleged to 
underlie the proceedings and the relief sought. 


(b) If any such proceeding previously reported has been 
terminated, identify the proceeding, give the date of termina- 
tion and describe the disposition thereof with respect to the 
registrant and its subsidiaries. 


Instructions. 1. If the business ordinarily results in actions for 
negligence or other claims, no such action or claim need be 
described unless it departs from the normal kind of such 
actions. 


2. No information need be given with respect to any proceed- 
ing which involves primarily a claim for damages if the 
amount involved, exclusive of interest and costs, does not 
exceed 10 percent of the current assets of the registrant and 
its subsidiaries on a consolidated basis. However, if any 
proceeding presents in large degree the same issues as 
other proceedings pending or known to be contemplated, the 
amount involved in such other proceedings shall be included 
in computing such percentage. 


3. Notwithstanding the foregoing instructions, any bankruptcy, 
receivership or similar proceeding with respect to the regis- 
trant or any of its significant subsidiaries shall be described. 
Any proceeding to which any director, officer or affiliate of the 
registrant, any principal holder of equity securities of the 
registrant or any associate of any such director, officer or 
security holder, is a party adverse to the registrant or any of 
its subsidiaries shall also be described. 


4. Notwithstanding the foregoing, administrative or judicial 
proceedings arising under any Federal, State or local provi- 
sions regulating the discharge of materials into the environ- 
ment or otherwise relating to the protection of the environ- 
ment shail not be deemed “ordinary routine litigation inciden- 
tal to the business” and shall be described if such proceeding 
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is material to the business or financial condition of the 
registrant or if it involves primarily a claim for damages and 
the amount involved, exclusive of interest and costs, exceeds 
10 percent of the current assets of the registrant and its 
subsidiaries on a consolidated basis. Any such proceedings 
by governmental authorities shall be deemed material and 
shall be described whether or not the amount of any claim for 
damages involved exceeds 10 percent of current assets on a 
consolidated basis and whether or not such proceedings are 
considered “ordinary routine litigation incidental to the busi- 
ness”; provided, however, that such proceedings which are 
similar in nature may be grouped and described generically 
stating: the number of such proceedings in each group; a 
generic description of such proceedings; the issues generally 
involved; and, if such proceedings in the aggregate are 
material to the business or financial condition of the regis- 
trant, the effect of such proceedings on the business or 
financial condition of the registrant. 


Item 2. Changes in Securities. 


(a) If the constituent instruments defining the rights of the 
holders of any class of registered securities have been 
materially modified, give the title of the class of securities 
involved and state briefly the general effect of such modifica- 
tion upon the rights of holders of such securities. 


(b) If the rights evidenced by any class of registered securi- 
ties have been materially limited or qualified by the issuance 
or modification of any other class of securities, state briefly 
the general effect of the issuance or modification of such 
other class of securities upon the rights of the holders of the 
registered securities. 


Instruction. Working capital restrictions and other limitations 
upon the payment of dividends are to be reported hereunder. 


Item 3. Changes in Security for Registered Securities. 

If there has been a material withdrawal or substitution of 
assets securing any class of registered securities of the 
registrant, furnish the following information: 


(a) Give the title of the securities. 


(b) Identify and describe briefly the assets involved in 
the withdrawal or substitutions. 


(c) Indicate the provision in the underlying indenture, if 
any, authorizing the withdrawal! or substitution. 


Instruction. This item need not be answered where the 
withdrawal or substitution is made pursuant to the terms of an 


indenture which has been qualified under the Trust Indeniure 
Act of 1939. 


{tem 4. Defaults upon Senior Securities. 


(a} If there has been any material default in the payment of 
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principal, interest, a sinking or purchase fund installment, or 
any other material default not cured within 30 days, with 
respect to any indebtedness of the registrant or any of its 
significant subsidiaries exceeding 5 percent of the total 
assets of the registrant and its consolidated subsidiaries, 
identify the indebtedness and state the nature of the default. 
In the case of such a default in the payment of principal, 
interest, or a sinking or purchase fund installment, state the 
amount of the default and the total arrearage on the date of 
filing this report. 


Instruction. This paragraph refers only to events which have 
become defaults under the governing instruments, /.e., after 
the expiration of any period of grace and compliance with any 
notice requirements. 


(b) If any material arrearage in the payment of dividends has 
occurred or if there has been any other material delinquency 
not cured within 30 days, with respect to any class of 
preferred stock of the registrant which is registered or which 
ranks prior to any class of registered securities, or with 
respect to any class of preferred stock of any significant 
subsidiary of the registrant, give the title of the class and state 
the nature of the arrearage or delinquency. In the case of an 
arrearage in the payment of dividends, state the amount and 
the total arrearage on the date of filing this report. 


Instruction. tem 4 need not be answered as to any default or 
arrearage with respect to any class of securities all of which is 
held by, or for the account of, the registrant or its totally held 
subsidiaries. 


Item 5. Increase in Amount Outstanding of Securities or 
Indebtedness. 


If the amount outstanding of securities or indebtedness of the 
registrant has been increased through the issuance of any 
new class of securities or indebtedness or through the 
issuance or reissuance of any additional securities or indebt- 
edness of a class outstanding, and the aggregate amount of 
all such increases not previously reported exceeds 5 percent 
of the outstanding securities or indebtedness of the class, 
furnish the following information: 


(a) Title of class, the amount outstanding as last 
previously reported, and the amount presently out- 
standing (as of a specified date); 


(b) A brief description of the transaction(s) resulting in 
the increase and a statement of the aggregate net cash 
proceeds or the nature and aggregate amount of any 
other consideration received or to be received by the 
registrant; 


(c) The names of the principal underwriters, if any, 
indicating any such underwriters which are affiliates of 


the registrant; 


(d) A reasonably itemized statement of the purposes, 














so far as determinable, for which the net proceeds 
have been or are to be used and the approximate 
amount used or to be used for each such purpose; 


(e) A statement as to whether or not any such securi- 
ties were registered under the Securities Act of 1933; if 
not, an indication of the exemption claimed and the 
facts relied upon to make the exemption available; and 


(f) If the securities were capital shares, a statement of 
the amount of the proceeds credited or to be credited 
to any account other than the appropriate capital share 
account. 


Instructions. 1. For the purpose of responding to this item, the 
registrant may treat each of the following as a single class of 
indebtedness: (1) convertible long; term debt; and (2) other 
indebtedness. 


2. This item does not apply to notes, drafts, bills of exchange, 
bankers’ acceptances or other obligations which mature not 
later than 1 year from the date of issuance. No report need 
be made where the amount not previously reported, although 
in excess of 5 percent of the amount outstanding, does not 
exceed $50,000 face amount of indebtedness or 1,000 
shares or other units. 


3. This item includes the reissuance of treasury securities and 
securities held for the account of the issuer thereof. The 
extension of the maturity date of indebtedness shall be 
deemed to be the issuance of new indebtedness for the 
purpose of this item. In the case of such an extension, the 
percentage shall be computed upon the basis of the principal 
amount of the indebtedness extended. 


Item 6. Decrease in Amount Outstanding of Securities or 
Indebtedness. 


lf the amount outstanding of any class of securities or 
indebtedness of the registrant has been decreased through 
one or more transactions and the aggregate amount of all 
such decreases not previously reported exceeds 5 percent of 
the amount of securities or indebtedness of the class previ- 
ously outstanding, furnish the following information: 


(a) Title of the class, the amount outstanding at last 
previously reported, and the amount presently out- 
standing (as of a specified date). 


(b) A brief description of the transaction(s) involving the 
decrease and a statement of the aggregate amount of 
cash or the nature and aggregate amount of any other 
consideration paid or to be paid by the registrant in 
connection with such transaction or transactions. 


Instruction. Instructions 1 and 2 to Item 5 shall also apply to 
this item. This item need not be answered as to decreases 
resulting from ordinary sinking fund operations, similar peri- 
odic decreases made pursuant to the terms of the constituent 


instruments, decreases resulting from the conversion of secu- 
rities or decreases resulting from the payment of indebted- 
ness at maturity. 


ltem 7. Submission of Matters to a Vote of Security Holders. 


lf any matter has been submitted to a vote of security 
holders, through the solicitation of proxies or otherwise, 
furnish the following information: 


(a) The date of the meeting and whether it was an 
annual or special meeting. 


(b) If the meeting involved the election of directors, 
state the name of each director elected at the meeting 
and the name of each other director whose term of 
office as a director continued after the meeting. 


(c) Briefly describe each other matter voted upon at the 
meeting and state the number of affirmative votes and 
the number of negative votes cast with respect to each 
such matter. 


Instructions. 1. \f any matter has been submitted to a vote of 
security holders otherwise than at a meeting of such security 
holders, corrresponding information with respect to such 
submission shall be furnished. The solicitation of any authori- 
zation or consent (other than a proxy to vote at a stockhold- 
ers’ meeting) with respect to any matter shall be deemed a 
submission of such matter to a vote of security holders within 
the meaning of this item. 


2. Paragraph (a) need be answered only if paragraph (b) or 
(c) is required to be answered. 


3. Paragraph (b) need not be answered if (i) proxies for the 
meeting were solicited pursuant to Regulation 14 under the 
Act, (ii) there was no solicitation in opposition to the manage- 
ment’s nominees as listed in the proxy statement, and (iii) all 
of such nominees were elected. If the registrant did not solicit 
proxies and the board of directors as previously reported to 
the Commission was re-elected in its entirety, a statement to 
that effect in answer to paragraph (b) will suffice as an 
answer thereto. 


4. Paragraph (c) need not be answered as to procedural 
matters or as to the selection or approval of auditors. 


5. If the registrant has published a report containing all of the 
information called for by this item, the item may be answered 
by a reference to the information contained in such report, 
provided copies of such report are filed as an exhibit to the 
report on this form. 


ltem 8. Other Materially Important Events. 
The registrant may, at its option, report under this item any 
events, not previously reported in a report on Form 8-K, with 


respect to which information is not otherwise called for by this 
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form but which the registrant deems of material importance to 
security holders. 


Item 9. Exhibits and Reports on Form 8-K [17 CFR 
249.308] 


(a) Exhibits. List below the documents, if any, filed as a part 
of this report. Subject to the rules as to incorporation by 
reference, the following documents shall be filed as exhibits: 


1. Copies of the amendments to all constituent instru- 
ments and other documents described in answer to 
Item 2. 


2. Copies of all constituent instruments defining the 
rights of the holders of any new class of securities 
referred to in answer to Item 5. 


3. Copies of the text of any proposal described in 
answer to Item 7. 


4. Copies of any published report furnished in response 
to Item 7. (See Item 7, Instruction 5.) 


5. Copies of any material amendment to the registrant's 
charter or by-laws not otherwise required to be filed. 


(b) Reports on Form 8-K. State whether any reports on Form 
8-K have been filed during the quarter for which this report is 
filed, listing the items reported, any financial statements filed, 
and the dates of any such reports. 


SIGNATURES * 


Pursuant to the requirements of the Securities Exchange Act 
of 1934, the registrant has duly caused this report to be 
signed on its behalf by the undersigned thereunto duly 
authorized. 


(Registrant) 
Date 


~ (Signature)** 
Date 


(Signaturey*= 
*See General Instruction E. 


**Print name and title of the signing officer under his signa- 
ture. 


7. Form 10-K is amended to read as follows: 


§ 249.310 Form 10-K, annual report pursuant to section 13 or 
15(d) of the Securities Exchange Act of 1934. 


Cover Page 
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[No change.] 

GENERAL INSTRUCTIONS 
A.-G. [No change. ] 
H. Omission of Information Previously Filed. 


(a) Except as provided in paragraph (b) below, the informa- 
tion called for by Part | of this form (Items 1 through 13) is to 
be furnished by all registrants required to file a report on this 
form. Part Il (Items 14 through 18) may be omitted from the 
report by any registrant which, since the close of the fiscal 
year, has filed with the Commission a definitive proxy state- 
ment purusant to Regulation 14A, or a definitive information 
statement pursuant to Regulation 14C, which involved the 
election of directors, or which files such a proxy or information 
statement not later than 120 days after the close of the fiscal 
year. 


(b) If the information called for by Items 4, 5 or 12 would be 
unchanged from that given in a previous report, a reference 
to the previous report which includes the required information 
will be sufficient. Copies of such previous report need not be 
filed with the report currently being filed on this form. 


PART | 
Item 1. [No change.] 


Item 2. Summary of Operations 


<2 #2. 


Instructions. 1. - 5. [No change.] 


6. For any previously reported material charge or credit to 
income of an unusual or infrequent nature in which an 
amount of cost was estimated to be incurred in the fiscal year 
being reported on or the prior fiscal year, summarize such 
transaction and state the amounts of such estimated cost and 
the amounts of the actual cost incurred in such periods, the 
reasons for differences between estimated and actual 
amounts, if any, and provide a detailed reconciliation showing 
all charges and credits to any reserve provided. 


Items 3. and 4. [No change.] 
Item 5. Legal Proceedings 


(a) Briefly describe any material pending legal proceedings, 
other than ordinary routine litigation incidental to the busi- 
ness, to which the registrant or any of its subsidiaries is a 
party or of which any of their property is the subject. Include 
the name of the court or agency in which the proceedings are 
pending, the date instituted, the principal parties thereto, a 
description of the factual basis alleged to underlie the pro- 
ceeding and the relief sought. Include similar information as 
to any such proceedings known to be contemplated by 














governmental authorities. 


(6) If any material legal proceeding which was previously 
reported or which became reportable during the fourth 
quarter of registrant's fiscal year was terminated during such 
quarter, give the date of termination and describe the disposi- 
tion thereof with respect to the registrant and its subsidiaries. 


Instructions. 1. \f the business ordinarily results in actions for 
negligence or other claims, no such action or claim need be 
described unless it departs from the normal kind of such 
actions. 


2. No information need be given with respect to any proceed- 
ing which involves primarily a claim for damages if the 
amount involved, exclusive of interest and costs, does not 
exceed 10 percent of the current assets of the registrant and 
its subsidiaries on a consolidated basis. However, if any 
proceeding presents in large degree the same issues as 
other proceedings pending or known to be contemplated, the 
amount involved in such other proceedings shall be included 
in computing such percentage. 


3. Notwithstanding Instructions 1 and 2, any material bank- 
ruptcy, receivership, or similar proceeding with respect to the 
registrant or any of its significant subsidiaries shall be de- 
scribed. Any material proceedings to which any director, 
Officer or affiliate of the registrant, any security holder names 
in answer to Item 14(a), or any associate of any such 
director, officer or security holder, in a party, or has a material 
interest, adverse to the registrant or any of its subsidiaries 
shall also be described. 


4. Notwithstanding the foregoing, administrative or judicial 
proceedings arising under any Federal, State or local provi- 
sions regulating the discharge of materials into the environ- 
mental or otherwise relating to the protection of the environ- 
ment shall not be deemed “ordinary routine litigation inciden- 
tal to the business” and shall be described if such proceeding 
is material to the business of financial condition of the 
registrant or if it involves primarily a claim for damages and 
the amount involved, exclusive of interest and costs, exceeds 
10 percent of the current assets of the registrant and its 
subsidiaries on a consolidated basis. Any such proceedings 
by governmental authorities shall be deemed material and 
shall be described whether or not the amount of any claim for 
damages involved exceeds 10 percent of current assets on a 
consolidated basis and whether or not such proceedings are 
considered “ordinary routine litigation incidental to the busi- 
ness”; provided, however, that such proceedings which are 
similar in nature may be grouped and described generically 
stating: the number of such proceedings in each group; a 
generic description of such proceedings; the issues generally 
involved; and, if such proceedings in the aggregate are 
material to the business or financial condition of the regis- 
trant, the effect of such proceedings on the business or 
financial condition of the registrant. 


Item 6. Increases and Decreases in Outstanding Securities 


and Indebtedness 


(a) Give the following information as to all increases and 
decreases during thé fiscal year in the amount of equity 
securities of the registrant outstanding: 


(1) The title of the class of securities involved; 
(2) The date of the transaction; 


(3) The amount of securities involved and whether an 
increase or decrease; and 


(4) A brief description of the transaction in which the 
increase or decrease occurred. If previously reported, 
the description may be incorporated by -a specific 
reference to the previous filing. 


Instruction. The information shall be prepared in the form of a 
reconciliation between the amounts shown to be outstanding 
on the balance sheet to be filed with this report and the 
amounts shown on the registrant's balance sheet for the 
previous year. The exercise of outstanding options or war- 
rants (separately by class or type of option or warrant), 
conversions of previously issued convertible securities (sepa- 
rately by class of security) and the issuance of options may 
be grouped together showing the dates between which all 
such transactions occurred. If the information called for has 
been previously reported on Form 10-Q it may be incorpo- 
rated by a specific reference to the previous filing. 


(6) Increases and decreases in the amount outstanding of 
debt securities and indebtedness which were previously 
reported in reports on Form 10-Q should be listed and briefly 


discussed with appropriate cross references to the earlier 
disclosure. 


(c) If, during the fourth quarter of registrant's fiscal year, the 
amount of debt securities or indebtedness outstanding has 
been increased or decreased through one or more transac- 
tions, and the aggregate amount of all such increases or 
decreases not previously reported exceeds 5% of the out- 
standing securities or indebtedness of the affected class, 
furnish the following information: 


(1) Title of class, the amount outstanding as last 
previously reported, and the amount presently out- 
standing (as of a specified date); 


(2) A brief description of the transaction or transactions 
resulting in the change; 


(3) If an increase in securities or indebtedness is 
reported, furnish: (i) a statement of the aggregate net 
cash proceeds or the nature and aggregate amount of 
any consideration received or to be received by the 
registrant; (il) the names of the principal underwriters. if 
any, indicating any such underwriters which are affili- 
ates of the registrant; (i!) a reasonably itemized state- 
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ment of the purposes, so far as determinable, for which 
the net proceeds have been or are to be used and the 
approximate amount used or to be used for each such 
purpose; and (iv) a statement as to whether or not any 
such securities were registered under the Securities 
Act of 1933; if not, an indication of the exemption 

" claimed and the facts relied upon to make the exemp- 
tion available; and 


(4) If a decrease in securities or indebtedness is 
reported, a statement of the aggregate amount of cash 
or the nature and aggregate amount of any other 
consideration paid or to be paid by the registrant in 
connection with such transaction or transactions. 


Instructions. 1. For the purposes of responding to paragraph 
(b) the registrant may treat each of the following as a single 
class of indebtedness: (1) convertible long term debt, and (2) 
other indebtedness. 


2. This paragraph does not apply to notes, drafts, bills of 
exchange, bankers’ acceptances, or other obligations which 
mature not later than 1 year from the date of issuance. No 
report need be made where the amount not previously 
reported, although in excess of 5 percent of the amount 
outstanding, does not exceed $50,000 face amount of indebt- 
edness or 1,000 shares or other units. 


3. This paragraph includes the reissuance of treasury securi- 
ties and securities held for the account of the issuer thereof. 
The extension of the maturity date of indebtedness shall be 
deemed to be the issuance of new indebtedness for the 
purpose of this paragraph. In the case of such an extension, 
the percentage shall be computed upon the basis of the 
principal amount of the indebtedness extended. 


4. This paragraph need not be answered as to decreases 
resulting from ordinary sinking fund operations, similar peri- 
odic decreases made pursuant to the terms of the constituent 
instruments, decreases resulting from the conversion of secu- 
rities or decreases resulting from the payment of indebted- 
ness at maturity. 


ltem 7. Changes in Securities and Changes in Security for 
Registered Securities. 


General Instruction. No response to this item is required if 
the information called for herein has been previously reported 
in a report on Form 10-Q. 


(a) If the constituent instruments defining the rights of the 
holders of any class of registered securities have been 
materially modified, give the title of the class of securities 
involved and state briefly the genera! effect of such modifica- 
tion upon the rights of hoiders of such securities. 


(b) if the rights evidenced by any class of registered securi- 
ties have been materially limited or qualified by the issuance 
or modification of any other class of securities, state briefly 
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the general effect of the ‘issuance or modification of such 
other class of securities upon the rights of the holders of the 
registered securities. 


Instruction. Working capital restrictions and other limitations 
upon payment of dividends are to be reported hereunder. 


(c) If there has been a material withdrawal or substitution of 
assets securing any class of registered securities of the 
registrant, furnish the following information: 


1. Give the title of the securities. 


2. Identify and describe briefly the assets involved in 
the withdrawal of substitutions. 


3. Indicate the provision in the underlying indenture, if 
any, authorizing the withdrawal or substitution. 


Instruction. This paragraph need not be answered 
where the withdrawal or substitution is made pursuant 
to the terms of an indenture which has been qualified 
under the Trust Indenture Act of 1939. 


Item 8. Defaults upon Senior Securities. 


General Instruction. No response to this item is required if 
the information called for herein has been previously reported 
in a report on Form 10-Q. 


(a) If there has been any material default in the payment of 
principal, interest, a sinking or purchase fund installment, or 
any other material default not cured within 30 days, with 
respect to any indebtedness of the registrant or any of its 
significant subsidiaries exceeding 5 percent of the total 
assets of the registrant and its consolidated subsidiaries, 
identify the indebteness and state the nature of the default. In 
the case of such a default in the payment of principal, interest 
or a sinking or purchase fund installment, state the amount of 
the default and the total arrearage on the date of filing this 
report. 


Instruction. This paragraph refers only to events which have 
become defaults under the governing instruments, i.e., after 
the expiration of any period of grace and compliance with any 
notice requirements. 


(b) If any material arrearage in the payment of dividends has 
occurred or if there has been any other material delinquency 
not cured within 30 days, with respect to any class of 
preferred stock of the registrant which is registered or which 
ranks prior to any class of registered securities, or with 
respect to any class of preferred stock of any significant 
subsidiary of the registrant, give the title of the class and state 
the nature of the arrearage or delinquency. In the case of an 
arrearage in the payment of dividends, state the amount and 
the total arrearage on the date of filing this report. 


Instruction. tem 8 need not be answered as to any default or 














arrearage with respect to any class of securities all of which is 
held by, or for the account of, the registrant or its totally held 
subsidiaries. 


Item 9. Approximate Number of Equity Security Holders. 


{No change from former Item 7 of Form 10-K.] 


Item 10. Submission of Matters to a Vote of Security 
Holders. 


lf any matter has been submitted to a vote of security 
holders, through the solicitation of proxies or otherwise, 
furnish the following information if not previously disclosed in 
a report on Form 10-Q: 


(a) The date of the meeting and whether it was an 
annual or special meeting. 


(b) If the meeting involved the election of directors, 
state the name of each director elected at the meeting 
and the name of each other director whose term of 
office as a director continued after the meeting. 


(c) Briefly describe each other matter voted upon at the 
meeting and state the number of affirmative votes and 
the number of negative botes cast with respect to each 
such matter. 


Instructions. 1. \f any matter has been submitted to a vote of 
security holders otherwise than at a meeting of such security 
holders, corresponding information with respect to such sub- 
mission shall be furnished. The solicitation of any authoriza- 
tion or consent (other than a proxy to vote at a stockholders’ 
meeting) with respect to any matter shall be deemed a 
submission of such matter to a vote of security holders within 
the meaning of this item. 


2. Paragraph (a) need be answered only if paragraph (b) or 
(c) is required to be answered. 


3. Paragraph (b) need not be answered if (i) proxies for the 
meeting were solicited pursuant to Regulation 14 under the 
Act, (ii) there was no solicitation in opposition to the manage- 
ment's nominees were elected. If the registrant did not solicit 
proxies and the board of directors as previously reported to 
the Commission was re-elected in its entirety, a statement to 
that effect in answer to paragraph (b) will suffice as an 
answer thereto. 


4. Paragraph (c) need not be answered as to procedural 
matters or as to the selection or approval of auditors. 


5. If the registrant has published a report containing all of the 
information called for by the item, the item may be answered 
by-a reference to the information contained in such report, 
provided copies of such report are filed as an exhibit to the 
report on this form. 


Item 11. Executive Officers of Registrant. 

[No change from former Item 8 of Form 10-K.] 
Item 12. inelonindleniien of Directors and Officers. 
[No change from former Item 9 of Form 10-K.] 


ltem 13. Financial Statements, Exhibits filed, and Reports 
on Form 8-K. 


(a) List all of the following documents filed as a part of the 
report: 


1. All financial statements. 


2. All exhibits, including those incorporated by refer- 
ence. 


Instruction. Where any financial statement or exhibit is incor- 
porated by reference, the incorporation by reference shall be 
set forth in the list required by this Item. See Rule 12b-23 [17 
CFR 240.12b-23] 


(b) Reports on Form 8-K. State whether any reports on Form 
8-K have been filed during the last quarter of the period 
covered by this report, listing the items reported, any financial 
statements filed and the dates of any such reports. 


PART II 


[The items and references to item numbers within the items 
in Part Il have been renumbered. | 


Item 14. [No change from former Item 11 of Form 10-K.] 
Item 15. Directors of the Registrant. 


Note: Paragraph (c) of Item 15 also applies to executive 
officers of the registrant. 


a+ fe Ot 


Instructions. 1. Instruction 2 to Item 11 shall also apply to this 
item. 


[No change in remainder from former Item 12.] 
Item 16. Remuneration of Directors and Officers. 


o@ a" e858 


Instructions. 1. - 3. [No change from Instructions 1. - 3. to 
paragraph (a) of former Item 13.] 


4. Do not include remuneration paid to a partnership in which 
any director or officer was a partner, but see Item 18. 


{No change in remainder from former Item 13.] 
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Item 17. Options Granted to Management to Purchase 
Securities. 


Furnish the following information, in substantially the tabular 
form indicated, as to all options to purchase ‘any securities 
from the registrant or any of its subsidiaries which were 
granted to or exercised by the following persons since the 
beginning of the fiscal year, and as to all options held by such 
persons as of the latest practicable date regardless of when 
such options were granted: (i) each director and officer 
named in answer to Item 16(a)(1), naming each such person; 
and (ii) all directors and officers of the registrant as a group, 
without naming them: 


tk * 88 


Instructions. 1. - 2. [No change from Instructions 1. - 2. of 
former Item 14.] 


3. (i) Where the total market value on the granting dates of 
the securities called for by all options granted during the 
period specified does not exceed $10,000 for any officer or 
director named in answer to Item 16(a)(1) or $40,000 for all 
officers and directors as a group, this item need not be 
answered with respect to options granted to such person or 
group. (ii) Where the total market value on the dates of 
purchase of all securities purchased through the exercise of 
options during the period specified does not exceed $10,000 
for any such person or $40,000 for such group, this item need 
not be answered with respect to options exercised by such 
person or group. (iii) Where the total market value as of the 
lastest practicable date of the securities called for by all 
options held at such time does not exceed $10,000 for any 
such person or $40,000 for such group, this item need not be 
answered with respect to options held as of the specified date 
by such person or group. 


[No change in remainder from former Item 14 of Form 10-K.] 


Item 18. Interest of Management and Others ‘in Certain 
Transactions. 


(a) [No change from paragraph (a) of former Item 15.] 
(1) [No change from subsection (a)(1) of former Item 15.] 
(2) Any security holder named in answer to Item 14(a). 
(3) [No change from subsection (a)(3) of former Item 15.] 


Instructions. 1. [No change from Instruction 1 to paragraph 
(a) of former Item 15.] 


2. No information need be given in response to this item as to 
any remuneration or other transaction reported in response to 
Items 16 or 17, or as to any transaction with respect to which 
information may be omitted pursuant to Instruction 2 to Item 
16(b), the instruction to Item 16(c), or Instruction 2 or 3 to 
paragraph (b) of this item. 
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3. - 7. [No change from Instructions 3. - 7. to paragraph (a) of 
former Item 15.] 





(b) [No change from paragraph (b) of former Item 15.] 
(c) [No change from paragraph (c) of former Item 15.] 
(1) [No change from subsection (c)(1) of former Item 15.] 
(2) Any security holder named in answer to Item 14(a). 
[No change in remainder from former Item 15.] 
SIGNATURES 
[No change. ] 7 
INSTRUCTIONS AS TO FINANCIAL STATEMENTS 
[No change. ] 
INSTRUCTIONS AS TO EXHIBITS 
Subject to Rule 12b-32 regarding the incorporation of exhibits 
by reference, the following exhibits shall be filed as a part of 
the report: 

A. Copies of all amendments or modifications, not 


previously filed, to all exhibits previously filed (or copies 
of such exhibits as amended or modified). & 





B. Copies of all contracts and other documents of a 
character required to be filed as an exhibit to an 
original registration statement on Form 10 which were 
executed or in effect during the fiscal year and not 
previously filed. 


C. Copies of the exhibits called for by Instructions 3, 
4(d) and 5 to Item 2. 


D. Copies of all constituent instruments defining the 
rights of the holders of any new class of securities 
referred to in answer to Item 6(c). 


E. Copies of the amendments to all constituent instru- , 
ments and other documents described in answer to 
Item 7. 


F. Copies of the text of any proposal described and > ‘ 
copies of any published report furnished in response to 
Item 10. 


8. Item 5 of Schedule 14A is amended to read as follows: 
§ 240.14a-101 Schedule 14A. Information required in proxy 
statement. 


re gt Wee 


Item 5. Voting securities and principal holders thereof. e | 3 





© 
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(e) If, to the knowledge of the persons on whose behalf the 
solicitation is made, a change in control of the issuer has 
occurred since the beginning of its last fiscal year, state the 
name of the person(s) who acquired such control, the amount 
and the source of the consideration used by such person or 
persons; the basis of the control, the date and a description 
of the transaction(s) which resulted in the change of control 
and the percentage of voting securities of the issuers now 
beneficially owned directly to indirectly by the person(s) who 
acquired control; and the identity of the person(s) from whom 
control was assumed. If the source of all or any part of the 
consideration used is a loan made in the ordinary course of 
business by a bank as defined by Section 3(a)(6) of the Act, 
the identity of such bank shall be omitted provided a request 
for confidentiality has been made pursuant to Section 
13(d)(1)(B) of the Act by the person(s) who acquired control. 
In lieu thereof, the material shall indicate that the identity of 
the bank has been so omitted and filed separately with the 
Commission. 


Instructions. 1. State the terms of any loans or pledges 
obtained by the new control group for the purpose of acquir- 
ing control, and the names of the lenders or pledgees. 


2. Any arrangements or understandings among members of 
both the former and new control groups and their associates 
with respect to election of directors or other matters should be 
described. 


(f) Describe any contractual arrangements, including any 
pledge of securities of the issuer, or any of its parents, known 
to the persons on whose behalf the solicitation is made, the 
operation of the terms of which may at a subsequent date 
result in a change in control of the issuer. 


Instruction. Paragraph (f) does not require a description of 
ordinary default provisions contained in the charter, trust 
indentures or other governing instruments relating to securi- 
ties of the issuer. 


ee fe Sa aS 


{Secs. 13, 14(a), 15(d), 23(a), 48 Stat. 894, 895, 901; sec. 
203(a), 49 Stat. 704; secs. 3, 8, 49 Stat. 1377, 1379; secs. 4, 
5, 6, 78 Stat. 569, 570-574; sec. 2, 82 Stat. 454; secs. 1, 2, 
84 Stat. 1497; secs. 10, 18, 89 Stat. 119, 155 (15 U.S.C. 
78m, 78n(a), 780(d), 78w(a)); Secs. 12(e), 20(a), 49 Stat. 
823, 833 (15 U.S.C. 79/(e), 79t(a)); Secs. 20(a), 38(a), 54 
Stat. 822, 841 (15 U.S.C. 80a-20(a), 80a-37(a)).] 


DATE OF EFFECTIVENESS 


The amendments to Rules 13a-11 and 15d-11, to the Form 
8-K, and to Schedule 14A shall be effective for events which 
occur subsequent to February 28, 1977. The amendments to 
Rules 13a-13 and 15d-13 and to Form 10-Q shall be effective 
for quarterly periods beginning after December 31, 1976. The 


amendments to the Form 10-K shall be effective for reports 
filed for periods beginning after March 31, 1976. 


STATUTORY AUTHORITY FOR AMENDMENTS 


The foregoing amendments are adopted pursuant to Sections 
13, 14{a), 15(d) and 23(a) of the Securities Exchange Act of 
1934, Sections 12(e) and 20(a) of the Public Utility Holding 
Company Act of 1935, and Sections 20(a) and 38(a) of the 
Investment Company Act of 1940. Pursuant to Section 23(a) 
of the Securities Exchange Act, the Commission has consid- 
ered the effect that the proposed amendments would have on 
competition and has concluded that, to the extent the amend- 
ments impose burdens on competition, such burdens are 
necessary and appropriate in furtherance of the purposes of 
the securities laws. By the Commission. 


George A. Fitzsimmons 
Secretary 


January 13, 1977 





' These commentators expressed support for the recommen- 
dations of the so-called Wheat Report that the Form 8-K be 
substantially eliminated and that most of the 8-K items be 
included in a quarterly report. See “Report and Recommen- 
dations to the Securities and Exchange Commission from the 
Disclosure Policy Study, Disclosure to Investors, A Reap- 
praisal of Administrative Policies under the 1933 and 1934 
Acts” (March 1969) at pp. 356-364. 


2 See Securities Act Release No. 5092 (October 15, 1970), 
35 FR 16733 (October 29, 1970). 


3 In Securities Exchange Act Release No. 12769 (September 
3, 1976) [41 FR 39050], the Commission proposed amend- 
ments to Rules 13a-13 and 15d-13 to require registrants 
subject to the jurisdiction of the above federal agencies to file 
annual reports on Form 10-K and quarterly financial reports 
on Form 10-Q; these proposals are still pending. 


4 The basis stated for the determination that Section 18 
should not apply to the quarterly financial information was 
that “interim earnings figures can frequently be arrived at only 
by the use of reasonable estimates or on the basis of certain 
assumptions...” See Securities Exchange Act Release No. 
5129 (January 27, 1955), 20 FR 771 (February 4, 1955). 


5 These matters have heretofore been reported in reports on 
Form 8-K under Items 10, 3, 7 and 8, 4 and 5, 6, and 11 
respectively. For a discussion of the amendments of some of 
these items in Part | of the Form 10-Q, see the discussion in 
Section IV. 


6 The Commission recently has proposed for comment cer- 
tain amendments to Item 5 of Schedule 14A which would 
require more disclosure regarding the background of the 
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management of publicly-held companies. See Securities Act 
Release No. 5728 (November 2, 1976), 41 FR 4949 (Novem- 
ber 9, 1976). 


7 If a request for confidentiality has not been made pursuant 
to Section 13(d)(1)(B) of the Act, registrant may request 
confidentiality of the identity of the bank pursuant to the 
provisions of Rule 24b-2 of the Act (17 CFR 240.24b-2). 


8 See also note 7 supra. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13157/January 12, 1977 


In the Matter of 


NEW YORK STOCK EXCHANGE, INC. 
11 Wall Street 
New York, New York 10005 


(SR-NYSE-76-54) 


ORDER EXTENDING TIME PERIOD FOR PUBLIC COM- 
MENT ON PROPOSED RULE CHANGE 


The New York Stock Exchange, Inc. (“NYSE”) has filed, 
pursuant to Section 19(b)(1) of the Securities Exchange Act 
of 1934 (the “Act’), 15 U.S.C. 78(s)(b)(1), and Rule 19b-4 
thereunder, 17 CFR 240.19b-4, a rule change proposal which 
would permit NYSE specialists and odd-lot dealers to trade 
options upon underlying specialty stocks and stocks for which 
they act as odd-lot dealers, and to permit ail members 
including registered traders to trade underlying stocks for 
which they hold options positions. 


Notice of the rule change proposal together with the terms of 
substance of the proposal was given by publication of a 
Commission Release (Securities Exchange Act Release No. 
12924 (October 27, 1976)), and by publication in the Federal 
Register (41 Fed. Reg. 48430 (November 3, 1976)). The 
period for public comment on the rule change proposal 
expired on November 19, 1976. The Exchange subsequently 
granted extensions of the time period within which the 
Commission must act on the proposal to February 1, 1977. 


SR-NYSE-76-54 is comparable to rule change proposals 
which have been approved previously by the Commission for 
the Philadelphia Stock Exchange, Inc. (SR-PHLX-76-15 (Se- 
curities Exchange Act Release No. 13016/November 29, 
1976)) and the Midwest Stock Exchange, Inc. (SR-MSE-76- 
24 (Securities Exchange Act Release No. 13044/December 
8, 1976)), permitting equity for floor members on those 
exchanges to trade listed options. In previous orders by the 
Commission approving the above rule change proposals of 
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the Philadelphia and Midwest Stock Exchanges, however, the 
Commission noted that it might be necessary to resolve 
additional regulatory issues prior to approving similar options 
trading privileges in any primary exchange market for securi- 
ties underlying such options. 


In light of the fact that the time period for Commission action 
on SR-NYSE-76-54 has been extended to February 1, 1977, 
and because of the significance of the regulatory issues 
which are raised by this rule change proposal, the Commis- 
sion, acting pursuant to Section 19(b)(1) of the Act, hereby 
extends the time period for public comment on SR-NYSE-76- 
54, and invites written submissions from all interested per- 
sons. Persons desiring to make written submissions should 
file six copies thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North Capitol 
Street, Washington, D. C. 20549 on or before January 28, 
1977. 


Copies of all submissions, including the rule change proposal, 
are available for public inspection at the Commission's Public 
Reference Room, 1100 L Street, N.W., Washington, D.C. 
Copies of the rule change proposal are also available at the 
principal office of the NYSE. 


For the Commission, by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13158/January 13, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
PHILADELPHIA STOCK EXCHANGE, INCORPORATED 


File No. SR-PHLX-76-20 


The Philadelphia Stock Exchange, Incorporated (“PHLX’) 
submitted on December 22, 1976 a proposed rule change 
under Rule 19b-4 to rescind PHLX Rule 1042 (Member 
Trading Reports) and Rule 1050 (Reports of Open Exercise 
Positions). 


Publication of the submission is expected to be made in the 
Federal Register during the week of January 17, 1977. In 
order to assist the Commission to determine whether to 
approve the proposed rule change or institute proceedings to 
determine whether the proposed rule change should be 
disapproved, interested persons are invited to submit written 
data, views and arguments concerning the submission within 


30 days from the date of publication in the Federal Register. & q 























Persons desiring to make written submissions should file six 
copies thereof with the Secretary of the Commission, Securi- 
ties and Exchange Commission, 500 North Capitol Street, 
Washington, D. C. 20549. Reference should be made to File 
No. SR-PHLX-76-20. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, N.W., 
Washington, D. C. Copies of the filing will also be available at 
the principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13159/January 13, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
CHICAGO BOARD OPTIONS EXCHANGE, INCORPO- 
RATED 


File No. SR-CBOE-76-26 


The Chicago Board Options Exchange, !ncorporated 
(‘CBOE’) submitted on December 22, 1976 a proposed rule 
change under Rule 19b-4 to amend CBOE Rules 6.45 
(Priority of Bids and Offers), 6.74 (Crossing Orders), 6.75 
(Discretionary Transactions), 7.4 (Obligations For Orders) 
and 7.5 (Obligation for Fair and Orderly Markets). 


Publication of the submission is expected to be made in the 
Federal Register during the week of January 17, 1977. In 
order to assist the Commission to determine whether to 
approve the proposed rule change or institute proceedings to 
determine whether the proposed rule change should be 
disapproved, interested persons are invited to submit written 
data, views and arguments concerning the submission within 
30 days from the date of publication in the Federal Register. 
Persons desiring to make written submissions should file six 
copies thereof with the Secretary of the Commission, Securi- 
ties and Exchange Commission, 500 North Capitol Street, 
Washington, D. C. 20549. Reference should be made to File 
No. SR-CBOE-76-26. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, N.W., 
Washington, D. C. Copies of the filing will also be available at 


the principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13160/January 13, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
CHICAGO BOARD OPTIONS EXCHANGE, INCORPO- 
RATED 


File No. SR-CBOE-76-27 


The Chicago Board Options Exchange, Incorporated 
(“CBOE”) submitted on December 22, 1976 a proposed rule 
change under Rule 19b-4 to expand the number of option 
classes which may be listed on the CBOE from 100 to 125 
classes. 


Publication of the submission is expected to be made in the 
Federal Register during the week of January 17, 1977. In 
order to assist the Commission to determine whether to 
approve the proposed rule change or institute proceedings to 
determine whether the proposed rule change should be 
disapproved, interested persons are invited to submit written 
data, views and arguments concerning the submission within 
30 days from the date of publication in the Federal! Register. 
Persons desiring to make written submission should file six 
copies thereof with the Secretary of the Commission, Securi- 
ties and Exchange Commission, 500 North Capitol Street, 
Washington, D. C. 20549. Reference should be made to File 
No. SR-CBOE-76-27. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, N.W., 
Washington, D. C. Copies of the filing will also be available at 
the principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 13161/January 13, 1977 


NOTICE OF FILING OF PROPOSED RULE CHANGE BY 
PACIFIC STOCK EXCHANGE INCORPORATED 


FILE No. SR-PSE-76-40 


The Pacific Stock Exchange Incorporated (“PSE”) submitted 
on December 23, 1976 a proposed rule change under Rule 
19b-4 to expand the number of option classes which may be 
listed on the PSE from thirty to fifty classes. 


Publication of the submission is expected to be made in the 
Federal Register during the week of January 17, 1977. In 
order to assist the Commission to determine whether to 
approve the proposed rule change or institute proceedings to 
determine whether the proposed rule change should be 
disapproved, interested persons are invited to submit written 
data, views and arguments concerning the submission within 
30 days from the date of publication in the Federal Register. 
Persons desiring to make written submissions should file six 
copies thereof with the Secretary of the Commission, Securi- 
ties and Exchange Commission, 500 North Capitol Street, 
Washington, D. C. 20549. Reference should be made to File 
No. SR-PSE-76-40. 


Copies of the submission and of all written comments will be 
available for inspection at the Securities and Exchange 
Commission's Public Reference Room, 1100 L Street, N.W., 
Washington, D. C. Copies of the filing will also be available at 
the principal office of the above-mentioned self-regulatory 
organization. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13162/January 13, 1977 


In the Matter of 

NATIONAL ASSOCIATION OF SECURITIES DEALERS, 
a K Street, N.W. 

Washington, D. C. 20006 

(SR-NASD-76-8) 

ORDER APPROVING PROPOSED RULE CHANGE 
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On September 20, 1976, the National Association of Securi- 
ties Dealers, Inc. (“NASD”) filed with the Commission, pur- 
suant to Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78s(b)(1), as amended by Pub. L. No. 94-29, 
§ 16 (June 4, 1975) (the “Act’), and Rule 19b-4 thereunder, 
copies of a proposal (the “Proposal’) to amend NASD's 
Rules of Fair Practice by adding new Section 33 (“Section 
33”) to Article Ill thereof. 


Section 33 would authorize the NASD's Board of Governors 
to adopt rules, regulations and procedures relating to transac- 
tions in options contracts, including options displayed on the 
NASDAQ system, for purposes specified therein. Rules, 
regulations and procedures so adopted would be incorpo- 
rated into Appendix E to be attached to and made a part of 
NASD's Rules of Fair Practice. 


Notice of the Proposal together with the terms of substance 
thereof was given by publication of a Commission Release 
(Securities Exchange Act Release No. 12830, September 24, 
1976) and by publication in the Federal Register (41 Fed. 
Reg. 43481, October 1, 1976). 


The Commission finds that the Proposal is consistent with the 
requirements of the Act and the rules and regulations there- 
under applicable to registered securities associations, and, in 
particular, the requirements of Section 15A of the Act and the 
rules and regulations thereunder. 


This Order is not intended to authorize commencement of an 
NASD option program such as the program referred to in a 
letter dated September 24, 1976 from this Commission to the 
NASD which would involve, inter alia, use of NASD facilities 
to display quotations in standardized options issued by The 
Options Clearing Corporation. Such authorization would de- 
pend, at a minimum, on Commission approval of rules 
adopted by the Board of Governors under Section 33 and the 
fulfillment of certain conditions such as those set forth 
preliminarily in that letter. 


IT IS THEREFORE ORDERED, pursuant to Section 19(b)(2) 
of the Act, that the Proposal be, and it hereby is, approved. 


For the Commission by the Division of Market Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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In the Matter of 
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The Application of the NATIONAL SECURITIES CLEAR- 
ING CORPORATION for Registration as a Clearing 
Agency 


File No. 600-15 


ORDER GRANTING REGISTRATION AND STATEMENT 
OF REASONS 


These are proceedings pursuant to Section 19(a)(1) of the 
Securities Exchange Act of 1934 (the “Act’), 15 U.S.C. 
78s(a)(1) (1975), as amended by the Securities Acts Amend- 
ment of 1975 (the “1975 Amendments’”),' to determine 
whether to grant or deny the application of the National 
Securities Clearing Corporation (““NSCC”) for registration as 
a Clearing agency? pursuant to Section 17A of the Act, 15 
U.S.C. 78q-1 (1975), and Rule 17Ab2-1 thereunder, 17 CFR 
240.17Ab2-1. NSCC’s application contemplates the perform- 
ance by NSCC of the clearing and settlement operations 
currently performed by the American Stock Exchange Clear- 
ing Corporation (“ASECC”), National Clearing Corporation 
(“NCC”) and Stock Clearing Corporation (“SCC”). 


Section 19(a)(1) of the Act provides that, upon the filing of an 
application for registration as a registered clearing agency 
pursuant to Section 17A of the Act, the Commission shall 
publish notice of the filing and afford interested persons an 
opportunity to submit written data, views and arguments 
concerning the application. Thereafter, the Commission either 
grants the registration or institutes further proceedings to 
determine whether registration should be granted or denied. 


On March 29, 1976, the Commission gave notice of the filing 
of NSCC’s application for registration.2 The importance of the 
application to the Commission's efforts to perfect the mecha- 
nisms of a national market system for securities* and to 
facilitate the establishment of a safe and efficient national 
system for the clearance and settlement of transactions in 
securities, the complexity of the technical, legal and eco- 
nomic issues raised by the application, and the written data, 
views and arguments concerning the application submitted in 
response to the Commission’s March 29, 1976, announce- 
ment led the Commission to conclude that further exploration 
of the issues raised by the application was desirable. Accord- 
ingly, on May 28, 1976, the Commission instituted these 
proceedings and provided an opportunity for oral presentation 
of data, views and arguments on June 16-18, 1976.6 On 
November 3, 1976, the Commission announced it was con- 
sidering approving the NSCC application subject to four 
proposed conditions, requested public comment on the pro- 
posed conditions, and extended the time for concluding the 
proceedings in connection with the application to November 
29, 1976.” 


In the light of its experience in regulating securities markets, 
clearing corporations, securities depositories, transfer agents 
and brokers and dealers, the Commission reviewed and 


e”” the many technical, legal and economic issues 


raised by NSCC’s application, submissions made in response 
to the application, and other presentations of data, views and 
arguments made in connection with these proceedings and in 
response to the Commission’s request for comment on the 
proposed conditions to approval of the application. There- 
after, the Commission made specific determinations required 
by the Act and, in accordance with the Act's directive to 
facilitate the establishment of a national system for the 
prompt and accurate clearance and settlement of transac- 
tions in securities, evaluated the application against the 
statutory findings and objectives of safety, efficiency, the use 
of new data processing and communications techniques, the 
linking of clearance and settlement facilities, the development 
of uniform standards and procedures, and reductions in 
unnecessary costs.® In addition, and as required by the Act, 
the Commission considered the effects which the exercise of 
its authority to grant or deny NSCC’s application for registra- 
tion would have on the public interest, the protection of 
investors, the safeguarding of funds and securities and the 
maintenance of fair competition. On the basis of its review, 
analysis and evaluation of the NSCC application and a 
balancing of the concerns which the Commission must 
consider in using its authority under the Act to facilitate the 
establishment of a national clearing and settlement system,'° 
the Commission has concluded these proceedings and has 
determined to grant registration to NSCC subject to the terms 
of this order and to the four conditions and the directives set 
forth herein." 


NSCC will be required to comply with those conditions to the 
satisfaction of the Commission before NSCC may begin 
operating, as a single integrated system, the clearing and 
settlement systems currently operated by ASECC, NCC and 
SCC. In the interim, NSCC must submit for Commission 
approval any proposed changes in the rules, operating proce- 
dures and facilities management arrangements of NSCC or 
any of its operating divisions which are in effect immediately 
following the issuance of this order. 


In the Commission's view, establishment of the national 
system for the prompt and accurate clearance and settlement 
of transactions in securities contemplated by Section 17A of 
the Act requires that brokers and dealers located in New York 
City and elsewhere throughout the country have access, at a 
reasonable cost, to one or more entities through each of 
which brokers and dealers can efficiently and safely compare, 
clear and settle transactions in securities regardless of the 
market in which the transactions occur or the location of the 
other parties to the transactions. The Commission's determi- 
nation to grant NSCC’s registration is based on the Commis- 
sion’s conclusion that NSCC’s registration, subject to the 
conditions contained in this order, is an essential step toward 
the establishment, at an early date, of a comprehensive 
network of linked clearance and settlement systems and 
branch facilities with the national scope, efficiencies and 
safeguards envisioned by Congress in enacting the 1975 
Amendments. 


The remainder of this order is organized as follows: 
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THE STATUTORY FRAMEWORK 


—The Paperwork Crisis 
—Commission and Congressional Reaction 
—The 1975 Amendments 
—Characteristics of a National System 
e Book Entry Clearing 
e@ Non-Book Entry Clearing 
e Comparison, Accounting and Settlement 
e Depository Capabilities 
—Statutory Determinations to be Made in Connection with 
NSCC’s Registration 


THE NSCC APPLICATION 


—Background to the Application 
—The Application 
e Facilities Management 
User-Control 
Payments to the Amex, NASD and NYSE 
Services to be Provided 
Relationship to Securities Depositories 
Trade Comparison 
Participant Qualifications 
Cost Savings 


DETERMINATIONS WITH RESPECT TO NSCC 


—Scope of Consideration 
—Reaffirmation of Determinations Made Previously 
e Safeguards and Fixing Rates or Fees 
e Protection of Investors 
—Determinations Not Involving Conflicting Data, Views and 
Arguments 
e Capacity to Facilitate and Promote the Prompt and 
Accurate Clearance and Settlement of Securities 
Transactions 
e Capacity to Take Advantage of New Data Processing 
and Communications Techniques 
—Determinations Involving Conflicting Data, Views and Argu- 
ments 
e Capacity to Reduce Unnecessary Costs 
e Capacity to Achieve the Linking of Clearing and 
Settlement Systems and Facilitate the Establishment 
of a National System 
—Competitive Considerations 
Effects on Competition Among Brokers and Dealers 
Effects on Competition Among Clearing Agencies 
Effects on Competition Among Transfer Agents 
Effects on Competition Among Securities Exchanges 
Payments to the Amex, NASD and NYSE 
The NSCC-SIAC Facilities Management Agreement 
—Alternative Approaches Considered 


IMPLEMENTATION AND MONITORING 
DETERMINATIONS, CONDITION AND DIRECTIVES 


THE STATUTORY FRAMEWORK 
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The Paperwork Crisis i 


The Commission's action today is taken against the back- 
ground of a severe operational and financial crisis of the late 
1960's and the subsequent efforts of Congress, the Commis- 
sion and the securities industry to diagnose and resolve the 
many serious problems in securities transaction processing 
that brought about the crisis. 


During the late 1960's the securities industry experienced an 
explosion in trading volume. With some exceptions, the 
financial community lacked the systems, procedures, equip- 
ment and qualified back-office personnel necessary to handle 
the increased business.'2 Because the problems confronting 
the industry were industry-wide and could not be tackled in 
isolation, few immediate solutions were available. The ensu- 
ing breakdown of securities processing arrangements re- 
sulted in the near chaos described in the following excerpt 
from the Commission's Study of Unsafe and Unsound 
Practices: 


Apart from the inability of broker-dealers to keep their 
records current, the number of errors in the handling 
and recording of transactions multiplied. The back 
offices of many a broker-dealer resembled a trackless 
forest. Since the broker-dealer industry is a highly 
interdependent community, the problems of the less 
efficient firms had a rippling effect on the entire broker- 
dealer community; and inter-dealer clearing systems, 
as well as the transfer facilities of banks, were similarly 
taxed beyond their capacities. The entire machinery for 
the delivery and transfer of securities and the concomi- 
tant remittance of funds became clogged. Even those 
broker-dealers who attempted belatedly to stem the 
tide by computerizing their operations or augmenting 
their back office personnel could not keep pace with 
the volume; in fact, they were caught on a worse 
treadmill in that, by the time they were able to research 
their errors of a given date, they were confronted with a 
greater number of errors to contend with. The expen- 
sive computerized hardware which was thrown into the 
breach malfunctioned; and, since parallel manual rec- 
ords were cften not maintained during a reasonable 
trial period, the use of the computer increased the 
already existing confusion. Moreover, the employment 
of newly recruited and untrained or inadequately 
trained individuals who were put to work in the back 
offices resulted in a further increase in the number of 
errors. The combination of all of these factors culmi- 
nated in such a critical predicament for some firms that 
they not only lost control of their records, but experi- 
enced a new phenomenon—the loss of control over the 
securities which were or were supposed to be in their 
possession for delivery, custody or safekeeping. The 
efforts by the Commission and the self-regulatory orga- 
nizations to build a dike against this torrent proved of 
little avail [footnote omitted].'% 


During the paperwork crisis, the level of “fails to deliver” and ae 
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“fails to receive” was frequently cited as a measure of the 
securities industry's operational problems.'* In December 
1968, member firms of the New York Stock Exchange, Inc. 
(“NYSE”) had $4.4 billion in “fails to deliver” and $4.7 billion 
in “fails to receive.’ Brokers and dealers with fails to receive 
risked the possibility that the brokers and dealers failing to 
deliver would become insolvent and not complete the open 
deliveries; accordingly, even sound brokers and dealers 
became exposed to the risk of loss as a result of the 
operational and financial difficulties of the brokers and deal- 
ers with which they were obliged to do business."® 


The confusion and delays in the back offices of brokers and 
dealers were magnified by inadequate clearance and settle- 
ment facilities, particularly in the over-the-counter (“OTC”) 
area, and clogged transfer agent facilities.17 Systems de- 
signed for the three million share days of 1960 proved 
incapable of dealing with the thirteen million share days of the 
1960's, and, as trading volume rose, so did the fails and 
unresolved differences of brokers and dealers.'® These de- 
velopments so reduced the supply of securities available for 
delivery that lengthy delays were not uncommon and many 
record differences were never resolved.'? Although the Com- 
mission and the self-regulatory organizations attempted re- 
medial measures, the funadmentai nature of the industry's 
problems coupled with the absence of a pervasive regulatory 
authority over entities engaged in securities processing made 
these efforts generally unavailing. 


During this period it was difficult, and in some cases impossi- 
ble, for brokers and dealers to ascertain their own financial 
condition.2° Those with regulatory responsibility over brokers 
and dealers were at an even greater disadvantage. Stock 
record differences and unresolved dividend receivables had 
grown to record levels.2’ Yet, brokers and dealers found it 
difficult to obtain confirmation of their transfer positions from 
transfer agents and the Commission lacked the authority to 
impose a requirement for prompt confirmations by transfer 
agents.?? 


As the industry struggled with operational difficulties, a differ- 
ent but equally critical problem evolved. In late 1969 the 
securities markets experienced a sharp decline in prices. 
Although the accompanying decline in trading volume eased 
some of the pressure on securities processing operations, the 
reduced volume also reduced commission revenues and the 
decline in market prices reduced the value of securities held 
in form and proprietary accounts.23 Broker and dealer liquida- 
tions became common and, through the exposures repre- 
sented by open fails, threatened the survival of otherwise 
sound firms which had deait with the insolvents. The result of 
that operational and financial crisis was a massive collapse 
within the securities industry. More than 100 brokerage firms 
were forced into liquidation, causing financial loss to the 
investing public.24 


Commission and Congressional Reaction 


The Commission responded to the paperwork crisis by 


restructuring the regulatory framework governing the back- 
office operations of drokers and dealers. The Commission 
established new standards for the maintenance of books and 
records by brokers and dealers, imposed requirements for 
the custody, and limited use, of their customers’ funds and 
securities, and tightened net capital requirements applicable 
to them.25 The Commission reviewed changes in the securi- 
ties processing operations conducted by subsidiaries of the 
national securities exchanges and the National Association of 
Securities Dealers, Inc. (the “NASD”) to ensure that progress 
in processing was not achieved at the expense of investor 
protection; in particular, the Commission sought to ensure 
that funds and securities handled by clearing corporations 
and securities depositories were adequately safeguarded. In 
addition, through its review of exchange and NASD tule 
submissions pertaining to clearing and settlement, the Com- 
mission fostered expanded access to clearing corporations 
and depositories and the establishment of interfaces and links 
between securities processing entities. 


Congress responded by enacting the Securities Investor 
Protection Act of 1970 (the “SIPC Act’)?® to protect cus- 
tomers from the consequences of broker and dealer insol- 
vency. Under the SIPC Act, the accounts of broker and 
dealer customers are protected for up to $50,000 for securi- 
ties and cash, with a limitation of $20,000 for cash, by a fund 
established from industry revenues and backed by drawing 
rights on the United States Treasury of up to $1 billion. 
Concerned that there might be a recurrence of the wide- 
spread incidence of broker and dealer failures which led to 
passage of the SIPC Act, Congress directed the Commission 
to compile a list of unsafe and unsound practices employed 
by brokers and dealers in conducting their business, report to 
Congress on the steps being taken under existing laws to 
eliminate these practices, and submit recommendations on 
additional legislation which might be needed to eliminate 
these unsafe and unsound practices.’ 


In December 1971, The Commission submitted its Study of 
Unsafe and Unsound Practices to Congress. The Study 
stated that 


There is no area of the securities business which offers 
more opportunity for reducing costs as well as expo- 
sure to the kind of disruption which resulted in loss to 
customers during the 1969-70 period; than the im- 
provement and modernization of the systems for clear- 
ing, settlement, delivery and transfer of securities. It 
was the archaic method of achieving this simple objec- 
tive which nearly drowned the financial community in a 
tidal wave of uncontrolled paper. It is clear that modern 
communications and computer technology have now 
advanced to a point where the transfer of stock owner- 
ship, the payment therefor, and the documents control- 
ling and recording the transfer of ownership and pay- 
ment can be dramatically simplified.28 


The Study noted that to ensure against future breakdowns 
from the significantly increased volume of securities transac- 
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tions which would be necessary if the nation’s capital needs 
were to be met in the years ahead, a modernized nationwide 
system for securities transactions should be created.2° The 
Study recommended, among other things, that the Commis- 
sion be given additional authority over the processing of 
securities transactions.°° 


Concurrently with the Commission's preparation of its Study 
on Unsafe and Unsound Practices, the House and the 
Senate conducted extensive studies and hearings regarding 
the paperwork crisis and its aftermath which reached general 
agreement on the pressing need for improved securities 
processing systems.3' These siudies and hearings demon- 
strated that, although broker and dealer front-office sales 
activities had increased extensively, back-office operations 
often relied on manual processing operations which had been 
conducted in the same manner for many years. In a typical 
brokerage house at least 30 different documents had to be 
prepared in executing and processing a single transaction, 
and in the case of one large brokerage firm at least 210 
pieces of paper had been prepared in connection with a 
single transaction.s2 In the absence of a nationwide clearing 
and settlement mechanism enabling them to participate in a 
single system, brokers and dealers were required to partici- 
pate in several systems and thereby to incur increased costs 
of doing business. The lack of uniform methods of doing 
business and the failure of clearing and settlement entities to 
coordinate their various systems increased the brokers’ and 
dealers’ costs and their accounting and control problems. The 
fundamental weakness discerned by Congress was the ab- 
sence of a mechanism to give direction to, and ensure 
cooperation and coordination among, the entities engaged in 
securities processing—clearing corporations, securities 
depositories, transfer agents and corporate issuers. 


The 1975 Amendments 


In March 1972, the Commission submitted to Congress the 
“Securities Transaction Processing Act of 1972,” a bill in- 
tended to provide a basis for the development of an efficient 
national system for clearance and settlement of securities 
transactions under the Commission’s guidance.*3 In addition 
to the Commission's bill, various bills designed to provide a 
basis for the development of an efficient nationwide system of 
clearance and settlement were introduced in both Houses of 
Congress in 1972, 1973 and 1975, culminating with the 
enactment of the 1975 Amendments, which were signed into 
law on June 4, 1975.34 


As expanded by the 1975 Amendments, one of the purposes 
of the Act is “to remove impediments to and perfect the 
mechanisms of ... a national system for the clearance and 
settlement of securities transactions and the safeguarding of 
securities and funds related thereto... .” 35 The 1975 Amend- 
ments added a new Section 17A to the Act in which 
Congress set forth its findings that the linking of all clearance 
and settlement facilities, the use of new data processing and 
communications techniques and the development of uniform 
standards and procedures for clearance and settlement 
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would reduce unnecessary’costs and increase the protection 
of investors and persons acting on their behalf.3° 


Section 17A(a)(2) of the Act requires the Commission “to use 
its authority under [the Act] to facilitate the establishment of a 
national system for the prompt and accurate clearance and 
settlement of transactions in securities . . . in accordance with 
the findings and to carry out the objectives set forth in 
{17A(a)(1)].” In using its authority, the Commission is to have 
“due regard for the public interest, the protection of investors, 
the safeguarding of securities and funds, and maintenance of 
fair competition among brokers and dealers, clearing agen- 
cies and transfer agents. . . .” 


Section 17A(b)(3) of the Act provides that the Commission 
shall not grant registration as a clearing agency to an 
applicant unless the Commission determines, among other 
things, that (i) the applicant !s so organized and has the 
capacity to be able to facilitate the prompt and accurate 
clearance and settlement of securities transactions, to safe- 
guard securities and funds, and to carry out the purpose of 
Section 17A of the Act; (ii) the applicant's rules are designed 
to promote the prompt and accurate clearance and settle- 
ment of securities transactions, to assure the safeguarding of 
securities and funds, to foster cooperation and coordination 
with persons engaged in securities processing and to remove 
the impediments to and perfect the mechanisms of a national 
system for the clearance and settlement of securities transac- 
tions; and (iii) the applicant’s rules do not impose any burden 
on competition not necessary or appropriate in furtherance of 
the purposes of the Act. 


Two basic themes which recur throughout the legislative 
history underlying the securities processing provisions of the 
1975 Amendments are (i) the prevention of another paper- 
work crisis in the securities industry and (ii) the establishment 
of a safe, efficient and modern national clearing and settle- 
ment system. 


The Report of the Senate Committee on Banking, Housing 
and Urban Affairs to Accompany S. 249, the Senate version 
of the 1975 Amendments, describes the need for greater 
coordination among processing entities and standardization 
of forms and states that “[d]espite considerable progress in 
operational matters since the debacle of the late 1960's, the 
paperwork processing problems facing the securities industry 
remain extremely complex.”3? The Senate Report on S. 249 
leaves to the Commission's expertise and experience in 
securities processing the task of shaping a national system to 
alleviate the problems of excessive processing costs and 
poor service to investors. 


Without addressing the merits of any particular system 
or the shape a national clearing and settlement system 
should take, the Committee is persuaded that the 
present uncoordinated state of affairs with respect to 
securities processing should not be allowed to con- 
tinue.38 
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The Senate Report on S. 249 characterizes the accompany- 
ing bill as legislation designed to provide a comprehensive 
regulatory framework for the resolution of securities process- 
ing problems and the establishment of a national system.%° 
The Report states “[t]he Committee expects the Commission 
to use the broad powers provided in the bill in a bold and 
effective manner to facilitate the rapid development of a 
nationwide system for processing securities transac- 
tions. . . .4° In discussing the broad rulemaking authority over 
clearing corporations, securities depositories and transfer 
agents vested in the Commission under S. 249, the Report 
states that “[t]he Commission is expected to use this author- 
ity in order to facilitate the prompt development of an 
integrated national system for the clearance and settlement of 
securities transactions and the elimination or consolidation of 
duplicative facilities and procedures.” 41 


The Senate Committee believed that reductions in processing 
expenses would be in the public interest because, by increas- 
ing brokers’ and dealers’ profits, the reductions would result 
in a healthier securities industry. The Senate Committee 
assumed that investors would benefit from reduced process- 
ing costs.42 


In discussing the Senate and House bills, the Conference 
Committee Report accompanying the 1975 Amendments 
observed: 


To assure the development of a modern, nationwide 
system for the safe and efficient handling of securities 
transactions in a manner which best serves the finan- 
cial community and the investing public, the Senate bill 
and the House Amendment directed the Commission 
to facilitate the establishment of the [national] system 
and centralized in the Commission the authority and 
responsibility to regulate, coordinate and direct the 
operations of all persons involved in the securities 
handling process.*3 


Under Section 17A of the Act, the Commission has an 
obligation to consider the competitive implications of its 
actions.44 The Commission is not required to justify that its 
actions be the least anticompetitive manner of achieving a 
regulatory objective.*5 Rather, in exercising its authority, the 
Commission must balance the maintenance of fair competi- 
tion and a number of other equally important express pur- 
poses of the Act. Indeed, Section 17A specifically recognizes 
that need and directs the Commission, in exercising its 
mandate to facilitate the establishment of a national clearing 
and settlement system, to perform that balancing function 
“having due regard for the public interest, the protection of 
investors, the safeguarding of securities and funds, and 
maintenance of fair competition among brokers and dealers, 
clearing agencies, and transfer agents. . . .” 


Characteristics of a National System*® 


The directive of the 1975 Amendments that the Commission 
use its authority to facilitate the establishment of a national 


system animates the review, analysis, evaluation and balanc- 
ing required of the Commission in determining whether to 
grant or deny NSCC’s application for registration as a clear- 
ing agency. Consistent with that directive, the Commission 
must be attuned to the dynamic growth process of the 
nation’s securities markets and the concomitant need for a 
national clearing and settlement system with the capacity to 
service, and the flexibility to adapt to changes in, the nation’s 
capital-raising mechanisms. In response to those needs, the 
Commission has formulated the characteristics of a national 
clearing and settlement system which will advance the Act's 
several objectives by drawing on expertise acquired through 
experience in regulating the activities of clearing corporations, 
securities depositories, transfer agents, brokers and dealers, 
securities information processors and securities markets. In 
its formulation, the Commission has sought to reconcile the 
directives of Section 17A with the requirements of such 
diverse areas as trade comparison,‘’ transfer agent opera- 
tions,*8 other Congressionally-mandated programs for safe- 
guarding securities processing activities*? and the allocation 
of regulatory responsibilities. 5° The Commission has sought 
also to ensure that its formulation will be compatible with new 
technological developments. 


The Commission believes that to satisfy the requirements of 
Section 17A of the Act and the other concerns affected by the 
operation of a national clearing and settlement system the 
system should: (i) process securities transactions by means, 
including book entry movement,5' suitable to the character of 
the issues processed;® (ii) provide access, either directly or 
indirectly, to all broker and dealers and financial institutions;5? 
(iii) enable participants to compare,*4 account fors> and 
settle5® through one entity all trades in securities included in 
the system, regardless of the location of the other party to the 
trade or the market in which the trade is executed (“one 
account processing’);5” (iv) enable participants to deposit and 
maintain their securities in a custodial account at the deposi- 
tory level which makes possible book entry movements 
between participants, to settle participants’ clearing obliga- 
tions, to effect pledges and to perform other functions which 
may be effected by book entry;5® (v) enable participants to 
make a single daily money settlement, for both clearing 
obligations and depository-related movements;5? and (vi) 
provide, in a book entry environment, same-day turnaround® 
at both the clearing corporation and depository levels.®' 


Book Entry Clearing The book entry clearing portion of the 
national system should have the following characteristics: (i) 
an accounting function which nets participants’ securities 
positions daily and permits netted positions to be carried 
forward and netted against positions established on subse- 
quent days (“continuous netting”); (ii) a trade guarantee as of 
settlement date;®2 (iii) mark-to-the-market protection from 
settlement date onward;® (iv) one daily clearing position per 
issue for each participant; (v) a link between the continuous 
netting system and a depository to make possible automatic 
book entry delivery to satisfy short-valued positions® in the 
continuous netting system and to permit deliveries to, and 
receipts from, the continuous netting system at various 
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remote locations; and (vi) a same-day turnaround capability 
for both securities received by a participant from the continu- 
ous netting system and securities delivered to a participant 
which the participant wishes to redeliver to the continuous 
netting system. 


Non-Book Entry Clearing The non-book entry clearing por- 
tion of the national system, which could include low-volume 
clearing operations,®> should guarantee transactions as of, 
and mark them to the market from, settlement date. In 
addition, subject to the limitations of certificate as opposed to 
book entry settlement,®© same-day turnaround should be 
available for securities settled through the non-book entry 
portion of the system. 


Comparison, Accounting and Settlement The national sys- 
tem should permit participants to elect to use all, or only a 
portion of, the system's clearing and settlement. services. 
Accordingly, while a participant should be able to obtain one 
account processing through one clearing entity, the partici- 
pant should be able also (i) to compare trades through the 
clearing entity affiliated with the marketplace in which the 
trade was executed and direct delivery of the compared trade 
to the clearing entity the participant selects to perform the 
accounting operation and (ii) to direct delivery of the securi- 
ties settlement instructions generated by the accounting 
operation to the depository entity the participant elects to use 
for securities settlement. It does not appear necessary at this 
time for the national system to provide participants with an 
ability to direct delivery of securities settlement instructions to 
a depository other than the one linked to the clearing entity 
which generated the instructions.6” Nonetheless, because of 
the possibility of competitive innovation at the depository 
level—including development of transfer agent depository 
(“TAD”) systems®’—the national system should not preclude 
developments which would permit a participant to direct 
delivery of securities settlement instructions to any depository 
entity. 


Depository Capabilities The depository portion of the na- 
tional system should provide the following services: (i) ability 
of a participant to make valued and free securities deliveries 
by book entry;®9 (ii) dividend and proxy protection for securi- 
ties left on deposit; (iii) facilities for the deposit and withdrawal 
of securities at locations remote from central depositories;7° 
and (iv) same-day turnaround for (A) free or valued book 
entry deliveries to a participant's depository account from the 
clearing portion of the system, (B) free or valued book entry 
deliveries to a participant's depository account through the 
depository, and (C) deposits to a participant's depository 
account. 


The depository portion of the system should be able to 
perform all securities processing functions which may be 
effected by book entry. Currently, these functions include free 
and valued movements of securities and movements to effect 
pledges and loans of securities. The depository portion of the 
system should permit withdrawals of certificates in street 
name’' and in registered form and expedited withdrawals of 
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certificates. Also, the depository portion of the national sys- 
tem should be designed to be compatible with TAD pro- 
grams, transfer agent custodian (“TAC”) programs,’? and 
other developments in the transfer agent area which reduce 
certificate movement. 


The Commission believes that a national system with the 
foregoing characteristics would protect investors by providing 
prompt and accurate clearance and settlement of securities 
transactions and by safeguarding securities and funds.’? In 
addition, by using advanced data processing and communi- 
cations techniques, linking clearance and settlement facilities 
and establishing uniform standards and procedures the sys- 
tem would reduce the unnecessary costs imposed on inves- 
tors by inefficient clearance and settlement procedures and 
would increase the protection of investors.’4 Specifically, the 
system would (i) reduce the cost to participants of relating to 
present clearing, settlement and depository systems;7> (ii) 
reduce the average delivery time for the settlement of securi- 
ties transactions and the carrying costs associated with 
settlement activity; (iii) simplify recordkeeping; (iv) enhance 
the ability of clearing agencies and other self-regulatory 
organizations to monitor the clearing positions of participating 
participants who are becoming overextended;’® (v) increase 
insulation of participants (and their customers) from the 
effects of another participant's insolvency; and (vi) reduce the 
number of lost or stolen certificates.’’ 


Statutory Determination to be Made in Connection with 
NSCC’'s Registration 


The general mandate contained in Section 17A(a) of the Act 
is implemented by, among other things, Section 17A(b), 
which provides for the registration of clearing agencies. 
Paragraph (3) of Section 17A(b) provides that the Commis- 
sion may noi register a clearing agency unless the Commis- 
sion makes the determinations contained in subparagraphs 
(A)—(l) of paragraph (3) which, in general, require the 
Commission to determine that the clearing agency is organ- 
ized and has the capacity, and its rules are designed, to carry 
out the purposes of Section 17A of the Act. 


Pursuant to Rule 17Ab2-1 under the Act,”® an applicant for 
registration as a clearing agency may apply for full registra- 
tion under the Act, in which case the Commission must make 
all the determinations called for by subparagraphs (A) 
through (I) of Section 17A(b)(3) in order to register the 
applicant. Alternatively, pursuant to paragraph (c)(1) of the 
Rule, an applicant can apply for a limited registration which 
terminates 18 months from the date on which it becomes 
effective, in which case the Commission may register the 
applicant while making fewer than all the determinations 
called for by subparagraphs (A) through (|). In accordance 
with paragraph (c)(2) of the Rule, at the expiration of the first 
nine months of an 18-month registration pursuant to para- 
graph (c)(1) of the rule, the Commission must either grant 
registration without exempting the registrant from one or more 
of the subparagraphs (A) through (I) determinations or insti- 
tute proceedings to determine whether registration should be 




















denied at the expiration of the 18-month registration.79 


In granting NSCC’s application for registration as a clearing 
agency for a period of 18 months the Commission is deter- 
mining, in accordance with Section 17A(b) of the Act and 
Rule 17Ab2-1 thereunder, that: (i) NSCC is “so organized 
and has the capacity to be able to facilitate the prompt and 
accurate clearance and settlement of securities transactions 
... to safeguard securities and funds in its custody or control 
... to comply with the provisions of [the Act] and the rules 
and regulations thereunder . . . and to carry out the purposes 
of [Section 17A of the Act,” 8° (ii) NSCC’s rules “do not 
impose any schedule of prices, or fix rates or other fees, for 
services rendered by its participants,” 8" (iii) NSCC’s rules are 
designed “to promcte the prompt and accurate clearance and 
settlement of securities transactions, to assure the safeguard- 
ing of securities and funds .. . in [its] custody or control . . . to 
foster cooperation and coordination with persons engaged in 
the clearance and setflement of securities transactions [and] 
to remove impediments to and perfect the mechanism of a 
{national clearing and settlement system], and, in general, to 
protect investors and the public interest ...,” 82 and (iv) 
NSCC’s rules do not “impose any burden on competition not 
necessary or appropriate in furtherance of the purposes of 
[the Act].” 8 


In accordance with the requirements of Sections 17A(a) and 
(b) of the Act, the Commission is considering also whether 
NSCC is so organized and has the capacity to (i) protect 
investors and those facilitating transactions on behalf of 
investors, (ii) reduce unnecessary costs resulting from ineffi- 
cient clearing and settlement procedures, (iii) take advantage 
of the efficiencies and safety made available by new data 
Processing and communications techniques and (iv) provide 
‘for the linking of all clearing and settlement facilities and the 
development of uniform standards and procedures.® 


The Commission’s determination concerning such matters as 
safeguards, efficiencies, cost reductions and effects on com- 
petition, are being made in the context of the Commission's 
statutory responsibility to facilitate the establishment of a 
national clearing and settlement system which will have the 
characteristics called for by the Act, be compatible with future 
developments in the structure of the nation’s securities mar- 
kets and have the operational capability to avoid a future 
paperwork crisis. 


THE NSCC APPLICATION 
Background to the Application 


The Commission's review of NSCC’s application has been 
made in the context of the progress in clearing and settle- 
ment achieved during the last decade and the efforts of 
entities engaged in securities processing—brokers and deal- 
ers, clearing corporations, securities depositories, transfer 
agents, institutional investors, securities exchanges and the 
National Association of Securities Dealers, Inc. (the 


} & “NASD”)—to establish clearing and settlement systems and 


to integrate them into a national system. The importance of 
NSCC’s establishment to that progress and the significance 
of the accords and compromises on which NSCC’s establish- 
ment is based can be gauged only against the backdrop of a 
decade of industry effort. 


Efforts to establish clearing and settlement systems were 
conceived and initiated before and during the paperwork 
crisis by the exchanges and the NASD, which organized and 
funded separate subsidiaries to perform clearing, settlement 
and depository functions. The securities processing subsidi- 
aries were closely linked to their parent organizations and, in 
addition to performing processing functions, provided a vari- 
ety of other services for their participants and parent organi- 
zations. Establishment of the processing entities entailed 
substantial expenditures for the development of systems and 
computer programs, the purchase or lease of computers, 
peripheral equipment and working space and the retention 
and training of personne!. Generally, the expenditures were 
funded by contributions from the parent organizations and 
clearing fees paid by the entities’ participants. 


Although the severity of the paperwork crisis might have been 
tempered had the exchanges and the NASD taken initiatives 
earlier, the continually growing paper onslaught of the late 
1960's was unaffected by the systems then being considered 
and developed and was little deterred by the untested 
systems then being impiemented. Against the stark back- 
ground of confusion, loss of confidence, and broker and 
dealer liquidations left by the paperwork crisis, the entities 
engaged in securities processing began a program of recon- 
struction designed to build on the initiatives taken already and 
to advance securities processing beyond the possibility of a 
recurrence of that crisis. 


During the early 1970's those processing entities developed 
and implemented substantial improvements in their securities 
processing operations, including the automation of manual 
functions, the establishment of new and more efficient clear- 
ing and settlement systems, a rapid expansion in the number 
and use of securities depositories, and an intensification of 
efforts to estabiish interfaces among previously unrelated 
clearing and settlement systems. The extent of the improve- 
ments was highlighted in January and February 1976 when 
securities processing systems successfully handled average 
daily trading volume on the NYSE of 12 to 13 million shares 
which had overwhelmed the securities industry in the late 
1960's. 


Despite these improvements, only modest progress was 
made toward the establishment of a comprehensive national 
clearing and settlement system. In part, the lack of progress 
was attributable to the absence of a centralized, decision- 
making authority in the securities processing area and a 
consequent tendency for processing entities to seek immedi- 
ate solutions to their individual problems rather than industry- 
wide solutions to the larger problems which confronted all the 
entities. The lack of progress was attributable also to the 
close operational and financial relationships between securi- 
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ties processing subsidiaries and their parent organizations 
which made them initially reluctant to participate in plans to 
establish a national system which, the organizations recog- 
nized, would entail a diminution in their control over the 
services and revenue streams provided by the processing 
subsidiaries. 


An ambitious effort to establish a national system was begun 
in December 1973 when the NASD and the NYSE submitted 
to the Commission a memorandum of understanding provid- 
ing, among other things, for the establishment of the National 
Securities Processing Committee, which was to develop a 
plan for a single national facility for clearing and settling 
securities transactions.85 Although the Committee was orga- 
nized by, and its membership included representatives of, the 
NYSE, the NASD and other self-regulatory organizations and 
their processing subsidiaries, a majority of the Committee’s 
members were brokers and dealers. The Committee met a 
number of times during 1974 and early 1975 but was unable 
to reach agreement on a program for the establishment of a 
national clearing and settlement system. Nevertheless, the 
Committee’s deliberations were instrumental in improving 
cooperation among existing clearing and settlement entities 
and in developing a consensus on the operating characteris- 
tics of a national clearing and settlement system. 


Much of the Committee’s effort was directed toward eliminat- 
ing what its members viewed as the inefficiencies repre- 
sented by the location and operation, within several blocks of 
each other in downtown Manhattan, of three high-volume 
clearing and settlement entities with essentially similar sys- 
tems and substantial membership overlaps; ASECC, NCC 
and SCC.86 The members believed these inefficiencies cre- 
ated costs for brokers and dealers by requiring their back- 
office operations to interact and reconcile end of day bal- 
ances with multiple clearing corporations and by subjecting 
them to clearing and settlement fees which supported the 
operational and administrative redundancies of three clearing 
corporations. After the Committee disbanded, its former 
members and other participants in securities processing 
operations continued their efforts to establish a national 
clearing and settlement system, including the elimination of 
perceived inefficiencies in securities processing in New York 


City. 


During 1973 and 1974, low OTC transaction volume caused 
NCC, the NASD's securities processing subsidiary, to experi- 
ence significant operating losses. Since NCC was making 
substantial equipment lease payments as its own facilities 
manager, NCC and the NASD approached the Securities 
Industry Automation Corporation (“SIAC’)8’ and Bradford 
National Corporation (‘Bradford’) to determine the feasibility 
of having NCC’s processing performed by an outside facilities 
manager under an arrangement which would avoid further 
loss to NCC. On October 1, 1974, following submission of 
bids by SIAC and Bradford and comparison of the bids with 
each other and with an internal cost reduction program 
proposed by NCC’s operating staff, the NASD and NCC 
entered into a processing agreement with Bradford National 
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Clearing Corporation (““BNCC’”), a Bradford-guaranteed sub- 
sidiary established to perform NCC’s processing. Under the 
agreement, NCC was entitled to terminate BNCC as its 
processor before the expiration of the agreement's five-year 
term upon payment of an early termination penalty.88 


In April 1975, SIAC submitted a formal proposal to NCC to 
perform all of NCC’s processing functions. NCC initially 
rejected the proposal. Subsequently, NCC’s parent organiza- 
tion, the NASD, and SIAC’s parent organizations, the Amex 
and the NYSE, sponsored the establishment of committees to 
negotiate an agreement for combining the processing func- 
tions of ASECC, NCC and SCC.89 The committee sponsored 
by the NASD was composed of NASD members who used 
NCC’s services, and the committee sponsored by the Amex 
and the NYSE was composed of members of the two 
exchanges who, through ASECC and SCC, used SIAC's 
clearing and settlement services. In July 1975, the two user 
committees reached a nine-point “agreement in principle” 
providing for the merger of ASECC, NCC and SCC into a 
single, New York-based clearing and settlement facility.°° 


Under the agreement in principle, the Amex, the NASD and 
the NYSE agreed to transfer the operations of their wholly- 
owned subsidiary clearing corporations, ASECC, NCC and 
SCC, to a new entity which would be controlled by its 
participants rather than by the parent self-regulatory organi- 
zations. The agreement in principle specified that transfer 
should be accomplished in a way which “would avoid any 
loss to the respective parent companies of the clearing 


corporations” and that SIAC would be the processor for the. 


new entity. Thereafter, the NCC and SIAC user committees 
formed a number of specialized subcommittees which, during 
late 1975 and early 1976, worked out the details of NSCC’s 
establishment in accordance with the nine-point agreement. 
NSCC was incorporated on March 17, 1976, and on March 
29, 1976, filed its application for registration as a clearing 
agency. 


The Application 


NSCC’s application for registration comprises 25 documents 
filed on 12 different occasions between March 29, 1976, and 
September 27, 1976, and is supplemented by information 
contained in related correspondence and developed during 
the course of the oral presentations of data, views and 
arguments.21 Much of NSCC’s application consists of docu- 
ments necessary to transform the assortment of corporate 
arrangements under which the Amex, NASD and NYSE have 
in the past provided clearance and settlement services to 
their members into a single clearance and settlement corpo- 
ration controlled by the users of those services. 


In legal structure the clearance and settlement operations of 
the Amex, NASD and NYSE are separate wholly-owned 
subsidiaries, ASECC, NCC and SCC; each clearing corpora- 
tion is, however, essentially a shell corporation with relatively 
limited assets and a small number of administrative employ- 
ees. The extensive data processing and clerical operations 














required to accomplish clearance and settlement are housed 
in or furnished by other corporate entities. As a result, 
combining the three clearing operations is not merely a 
matter of transferring control over three corporate shells but 
requires, in addition, recasting the separately housed proc- 
essing and clerical functions which provide the underlying 
services. 


In the case of the Amex and the NYSE, data processing and 
clerical operations are performed for the clearance and 
settlement subsidiaries, ASECC and SCC, by SIAC, a jointly- 
owned Amex and NYSE subsidiary which leases computers, 
peripheral equipment and space under long-term agreements 
and employs a large clerical staff dedicated in substantial part 
to the performance of clearance and settlement operations. 
Unlike ASECC and SCC, NCC initially operated its clearance 
and settlement operations, employing its own clerical and 
related personnel and itself entering into the necessary 
equipment and space lease arrangements. In 1974, however, 
NCC retained BNCC as securities processor, transferred to 
BNCC or terminated most non-administrative personnel and 
became a shell subsidiary of the NASD. Unlike ASECC and 
SCC, however, NCC did not use a corporate affiliate to 
conduct its clearance and settlement operation. 


The description of NSCC’s application contained in this order 
outlines the steps of a transformation essentially intended to 
accomplish four results. First, the corporate structures of, and 
the operations performed for, ASECC, NCC and SCC are to 
be combined into a single administrative and operational 
structure. Second, ownership of the new clearing corporation 
is to be structured in a manner which will preserve NSCC’s 
status as a “clearing corporation” under the applicable Uni- 
form Commerical Code provisions.9? Third, the current users 
of ASECC, NCC and SCC are to exercise direction over the 
management and operations of NSCC. And, fourth, the 
combination is to be effected in a manner which will ensure 
that the Amex, NASD and NYSE are compensated to their 
satisfaction for the operations over which control is being 
ceded to NSCC’s user board. The summary does not de- 
scribe changes which would result from NSCC’s satisfaction 
of the conditions to its registration contained in this order. 


Following the grant of NSCC’s registration, ASECC, NCC and 
SCC will each transfer to NSCC their clearing agency opera- 
tions, including the future revenues generated by the opera- 
tions. In addition, ASECC and SCC will each transfer 
$300,000 in cash to NSCC in exchange for 10,000 shares of 
NSCC common stock, and NCC will transfer to NSCC assets 
valued at $900,000 in exchange for 10,000 shares of NSCC 
common stock and a $600,000 promissory note of NSCC. 
The 30,000 shares of NSCC common stock to be issued to 
ASECC, NCC and SCC will constitute all NSCC’s outstand- 
ing common stock and will be subject to restrictions on 
transfer designed, among other things, to preserve NSCC's 
status as a “clearing corporation” under the applicable Uni- 
form Commercial Code provision. In addition, the rights and 
obligations among each of the combining clearing agencies 
and its participants will be assigned to and assumed by 


NSCC. The clearing funds of the combining entities will be 
transferred to NSCC, and NSCC will assume certain other 
liabilities of the combining entities. 


Following transfer to NSCC of the clearing agency operations 
of ASECG, NCC and SCC and their contributions of cash and 
assets, NSCC will operate the business of each transferor 
clearing agency as a separate NSCC division, i.e., the 
ASECC Division, the NCC Division and the SCC Division. 
Each division will operate under substantially the same rules, 
procedures and agreements used by the division’s predeces- 
sor Clearing agency. 


Operation under the divisional structure, which NSCC has 
estimated would last approximately 120 days, is referred to 
as “Phase |” of the merger. SIAC prepared much of the 
technical portions of NSCC’s application. During Phase |, 
SIAC will continue its current role as processor for ASECC 
and SCC. In addition, building in part on the work done 
already in preparing in technical portions of the application, 
SIAC will develop a plan to convert the ASECC-SCC and 
NCC systems into a single combining desirable aspects of 
both. Operating rules and procedures for the combined 
system will be prepared by NSCC and SIAC and submitted to 
the Commission for review and approval before they could be 
implemented. Following Commission approval of the com- 
bined system’s rules and procedures, NSCC and SIAC will 
begin to operate the combined system, thereby initiating 
“Phase Il” of the merger plan. 


Facilities Management Pursuant to a facilities management 
agreement between NSCC and SIAC (the “Management 
Agreement’), all NSCC securities processing functions, in- 
cluding those performed currently for NCC by BNCC, will be 
performed by SIAC.93 Under the Management Agreement, 
SIAC will be obligated to charge NSCC no more than SIAC’s 
costs for providing the services covered by the Management 
Agreement. NSCC will have the right to monitor all phases of 
SIAC’s NSCC operation in order to ensure that the operation 
was adequate and in compliance with statutory criteria. 
Furthermore, NSCC will have the right, either itself or through 
its agents (including its independent public accountants), to 
review SIAC’s operation and evaluate the accuracy and 
appropriateness of the cost allocations made by SIAC in 
determining its cost of performing processing for NSCC. 


The Management Agreement will have a term of five years, 
at the expiration of which NSCC will have no further obliga- 
tion to SIAC and SIAC will be obligated to facilitate the 
transfer of the NSCC operations to any processor selected by 
NSCC. Any time after the second year of the Management 
Agreement, NSCC will have the right to terminate the agree- 
ment upon six months written notice, which may be given 
during the second year, and upon NSCC’s agreement to pay 
SIAC a monthly fee of $225,000 from the termination date to 
the end of the Management Agreement's term. The amount 
of NSCC’s monthly payment will be reduced by $100,000 if 
NSCC assumes responsibility for SIAC’s lease of space used 
for the NSCC operation and by an additional $25,000 if 
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NSCC assumes SIAC’s severance obligations to employees 
engaged in the performance of the NSCC operations. 


User-Control NSCC will operate under the governance of a 
16-member Board of Directors, 12 members of which will be 
NSCC participants (‘participant directors”). ASECC, NCC 
and SCC each will have one representative on the Board 
(“shareholder directors”). The sixteenth member will be the 
president of NSCC (the “management director’). 


Annually after the first year of NSCC’s operation, one share- 
holder director's seat and four participant directors’ seats will 
be open for election. The shareholder director's seat will be 
filled with the nominee of the shareholder whose seat has 
become vacant. An annually elected nominating committee 
will select four participant director candidates and also will 
select the nominating committee for the following year. 


After the second year of NSCC’s operation participant direc- 
tors will be elected for three-year terms. No participant 
director will be permitted to serve as a director for more than 
five consecutive years or to serve on the nominating commit- 
tee while a director or during the year following the expiration 
of the director's term of office. No member of a nominating 
committee can be included in the slate of director nominees 
selected by that nominating committee and no member of a 
nominating committee can serve consecutive terms. Neither 
a shareholder director nor the management director will be 
permitted to be a member of either the NSCC board’s audit 
committee or the board’s operations committee; the latter will, 
among other things, review the performance of SIAC as 
NSCC's facilities manager. 


The Amex, the NASD and the NYSE will have a veto over 
NSCC’s adoption of new rules, other than those which NSCC 
would be required to adopt pursuant to statutes, ordinances, 
rules or regulations applicable to NSCC. The veto can be 
exercised only if the proposed NSCC rule would affect the 
ability of the party exercising the veto to meet any statutory 
responsibilities it might have for the settlement of securities 
contracts. 


Payments to the Amex, NASD and NYSE The NSCC 
application contains a shareholder's agreement among the 
ASECC, NCC and SCC, to which the Amex, NASD, NYSE 
and NSCC are parties. The agreement provides that, for a 
period of five years from the date of the agreement's execu- 
tion, the Amex, the NASD and the NYSE will receive $0.12 
for each buy and sell side of trades in equity securities, or 
warrants to purchase equity securities, executed on their 
respective markets and compared through NSCC. The $0.12 
fee will not apply to trades cleared through NSCC but 
executed on exchanges other than the Amex or NYSE nor 
will it apply to OTC transactions not compared through 
NSCC. The total payments to be received by the self- 
regulators in any one year will be limited to $550,000 for the 
Amex, $1,000,000 for the NASD and $3,000,000 for the 
NYSE.°5 
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The amount of the fee ($0.12) was derived by determining 
that per-side charge which would yield the NYSE $3,000,000 
annually based on a projected NYSE daily transaction vol- 
ume of 17 million shares. The $3,000,000 was based on the 
average annual revenues which the NYSE has derived from 
SCC for the past ten years. That amount was established as 
the ceiling for the NYSE; and the ceilings on the amounts to 
be received by the Amex and the NASD were derived by 
applying the $0.12 per-side fee to their projected annual 
transaction volume. 


The agreement states that the payments will be made in 
return for furnishing certain regulatory services to NSCC 
consisting of conducting periodic examinations of the books, 
records and operations of NSCC participants; monitoring the 
financial and operational condition of NSCC_ participants; 
investigating the financial and operational conditions of enti- 
ties which apply for participation in NSCC; and apprising 
NSCC of any unusual market conditions which affect securi- 
ties cleared by NSCC. Each of the self-regulators will exam- 
ine those NSCC participants for which the self-regulator has 
been designated by the Commission to conduct examinations 
for compliance with the applicable financial responsibility 
rules, as well as such participants as NSCC might direct for 
which none of the three self-regulators has been designated. 


The shareholders’ agreement provides that after two years 
the self-regulators and NSCC shall “review the provisions of 
{the contract] as to the [s]ervices and the payments therefor 
in order to determine whether such provisions should be 
amended or modified... .” The agreement does not permit 
renegotiation of the level of payment or the level of services 
at any time during the agreement's five-year term, except by 
mutual agreement of the parties. 


Services to be Provided During Phase |, NSCC plans to 
offer all services now offered by either ASECC-SCC or NCC. 
During Phase Il, duplicative services will be combined so as 
to insure that no participant in either organization will experi- 
ence a reduction in the kinds and levels of service currently 
available. NSCC’s services will be available, either directly 
or indirectly, to all current participants in ASECC-SCC and in 
NCC and access to NSCC’s services will be available to all 
qualified entities. NSCC’s application states that fees to 
participants will be set by NSCC’s board of directors and will 
be based on the cost to NSCC of providing its services.%° 
NSCC will attempt to establish a contingency fund from its 
revenues but, in general, does not propose to earn profits 
and will not pay dividends on its shares. 


Relationship to Securities Depositories Because NSCC’s 
application envisions NSCC’s use of the current ASECC-SCC 
system, securities settlement®’ for, NSCC transactions will 
have to be made in DTC and all NSCC participants will be 
required to be participants in DTC.% In order to provide 
access to DTC for those participants in NCC who are not 


currently DTC participants and who do not believe their: 


clearing volume warrants DTC participation, NSCC will pro- 
vide sponsored accounts in DTC.% Although securities settle- 

















ment for transactions cleared through NSCC will occur in 
DTC, money settlement for the transactions will occur in 
NSCC. In anticipation of the ASECC-SCC and NCC opera- 
tional combination, DTC has initiated a program for expand- 
ing the list of securities eligible for deposit to include all 
issues currently eligible for deposit in NCC’s system. NSCC 
does not plan to begin Phase II until the DTC expansion is 
complete. 


TADDC, a securities depository which ultimately intends to 
serve as the bridge for the implementation of the TAD 
concept, currently has an interface. with NCC through which 
NCC participants deliver and receive securities through 
TADDC in settlement of NCC obligations. NSCC intends to 
work out an arrangement with TADDC before the start of 
Phase II operations under which NSCC users will be permit- 
ted to receive from or to deliver to NSCC securities on 
deposit with TADDC. 


Trade Comparison NSCC will continue to perform compari- 
son for Amex and NYSE transactions and will perform 
comparison for OTC transactions between NSCC partici- 
pants. OTC transactions between participants in a clearing 
corporation other than NSCC will be compared by the other 
clearing corporation or by a clearing corporation retained by it 
to perform the OTC comparisons. OTC transactions between 
participants in two different clearing corporations will be 
compared by a clearing corporation other than NSCC. 


From the beginning of Phase II operations, NSCC will enable 
its participants located in New York City to submit Amex, 
NYSE and OTC transactions to NSCC for comparison. In the 
plan described in NSCC’s application, NSCC participants 
located outside New York City, and relating to NSCC through 
the former NCC regional network, will be able, as they are 
currently, to submit OTC transactions for comparison during 
Phase | but will not be able to submit Amex and NYSE 
transactions for comparison until some time after the initiation 
of Phase Il. 


Participant Qualifications Any entity will be able to participate 
in NSCC, subject to qualification standards based on financial 
and operational ability. 


Cost Savings In its application, NSCC identified two cate- 
gories of cost savings which will result from the initiation of 
Phase II operations: (i) cost savings from combining the 
operations of ASECC-NCC and SCC, including the elimina- 
tion of duplicate personnel, operations and equipment; and 
(ii) Cost savings to current participants in either or both 
ASECC-SCC and NCC through, among other things, combin- 
ing back-office functions, reducing interest costs and delivery 
fees and standardizing forms and schedules. NSCC esti- 
mated that in Phase II the annual combined savings from 
both categories will be between $12.4 million (assuming low 
transaction volume) and $17.4 million (assuming high trans- 
action volume). 


At the request of the Commission's staff, NSCC included a 


comparison of the savings anticipated from consolidation of 
ASECC-SCC and NCC (“Model |”) with the savings which 
could be anticipated were ASECC-SCC and NCC to compete 
and interface with one another, each establish and maintain a 
network of regional facilities comparable to the existing NCC 
network and each offer its participants the ability to clear and 
settle through it all Amex, NYSE and OTC transactions 
(“Model II"). After comparing the clearing corporation opera- 
tion savings of Model | and Model Il, NSCC concluded that 
Model | would be less expensive than Model II by $7.2 to 9.4 
million a year, depending on the volume of transactions 
processed. 


DETERMINATIONS WITH RESPECT TO NSCC 
Scope of Consideration 


As noted above, the Commission's decision to grant registra- 
tion to NSCC grows out of the Commission's landmark study 
of the problems that precipitated the paperwork crisis in the 
late 1960's and the Commission’s subsequent extensive 
experience in regulating the securities markets and their 
securities processing adjuncts. In view of the Commission's 
expertise as the agency charged with overseeing the Nation's 
securities markets, Congress directed the Commission to use 
its pervasive authority under the Act to facilitate the establish- 
ment of a national system in accordance with broadly stated 
objectives. As the Senate made clear, that new authority 
conferred on the Commission “is designed to eliminate any 
possible ambiguity and thereby avoid any delay in achieving 
comprehensive regulation of the processing of securities 
transactions.” 10° 


In exercising the plenary power conferred on it by Congress, 
the Commission is guided not only by the specific Congres- 
sional findings in Section 17A of the Act but also by the 
overall objectives of the Act to establish and maintain a 
comprehensive pattern of regulation and control of transac- 
tions in securities as commonly conducted upon securities 
exchanges and in the OTC markets, and of practices and 
matters related thereto, as well as to remove impediments to 
and perfect the mechanisms of a national market system for 
securities and a national system for the clearance and 
settlement of securities transactions and the safeguarding of 
securities and funds related thereto.1° 


The Commission is guided also by the general need to 
consider the impact of its actions on competition and to 
balance the need for full and effective competition against the 
other Congressional purposes set forth in the Act. In adopting 
the 1975 Amendments, Congress recognized that competi- 
tion is itself an effective regulator and that the Commission's 
pattern of regulation should give appropriate attention to ways 
of maintaining competition among brokers and dealers as 
well as among market centers, clearing agencies and trans- 
fer agents. As indicated previously, in adopting the 1975 
Amendments, Congress declined to require the Commission 
to cleave to a “least anticompetitive” standard in making rules 
and regulations under the Act. Instead, Congress determined 
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to grant broader discretion to the Commission and to view the 
need for competition in the context of the Act as a whole and 
its several objectives so that burdens on competition could be 
accepted where necessary or appropriate in furtherance of 
the purposes of the Act. Indeed, Section 17A itself directs the 
Commission, in exercising its authority over the securities 
processing area, to balance the maintenance of fair competi- 
tion against the other statutory objectives of “the public 
interest, the protection of investors [and] the safeguarding of 
securities and funds. . . .”'° 


The Commission's action today is consistent not only with the 
specific directives of Section 17A but also with the broader 
pattern of the Act,'°3 including the establishment of a national 
market system affording professionals engaged in securities 
transactions access to multiple market centers. The effective 
operation of sucha market system is dependent in part on 
the existence of a national clearance and settlement system 
capable of receiving input from multiple market centers, 
identifying the input to individual participants in the market 
system and generating settlement instructions which net 
offsetting securities and money settlement obligations. Ac- 
cordingly, early achievement of a national market system is 
dependent, in large measure, on prior or at least contempora- 
neous establishment of a national clearance and settlement 
system. 


In making the determinations set forth in this order, the 
Commission has carefully considered all the data, views and 
arguments submitted and presented orally’ during the 
course of its extensive deliberations on this matter and in 
response to the Commission's release of the proposed 
conditions to NSCC’s registration. The Commission has 
reached its own judgments as to the conditions under which 
the application should be granted after considering the com- 
ments expressing a concern about NSCC’s potential effects 
on competition among clearing agencies, securities ex- 
changes and facilities managers. The Commission's focus, 
however, has been on the several purposes of the Act and in 
particular the need to avoid the delay in the establishment of 
a national market system which would result from the ab- 
sence of an efficient national system for clearance and 
settlement. The Commission did not, and indeed could not, 
limit the scope of its consideration to Section 17A; rather the 
Commission has considered NSCC’s application in terms of 
the overall pattern of progress and change that is now 
occurring in response to the 1975 Amendments. 


In order to make the basis of its policy determinations clear, 
the Commission has set forth in some detail the various 
considerations that have shaped its decision. While the need 
to keep this order to a reasonable length precludes detailed 
explanation of each facet of the matters considered by the 
Commission, an attempt has been made to furnish wherever 
appropriate a statement of the reasons supporting the Com- 
mission's determinations.'°5 


Reaffirmation of Determinations Made Previously 
Since NSCC will assume the functions of existing clearing 


1460/SEC DOCKET 


+ 


agencies whose registrations have already been granted 
under the Act, the Commission's reaffirmation today of the 
determinations made against the background of the Commis- 
sion’s experience with operations of those registered entities. 
In addition, the Commission has decided to make additional 
determinations under Section 17A of the Act with respect to 
NSCC. Both the reaffirmed determinations and the new 
determinations are discussed below. 


Safeguards and Fixing Rates or Fees On December 1, 
1975, in registering ASECC, NCC and SCC—the clearing 
corporations whose operations are to be performed by 
NSCC—the Commission determined with respect to each 
that (i) it is so organized and has the capacity to safeguard 
securities and funds in its control or for which it is responsi- 
ble; (ii) its rules do not impose any schedule of prices or fix 
rates or other fees for services rendered by participants; and 
(iii) its rules assure the safeguarding of securities and funds 
which are in its custody or control or for which it is responsi- 
ble. 


Those determinations, in each case, required a full review of 
the registrant's rules, procedures and operating capacity and 
a determination that the registrant's physical security, proce- 
dures for handling and safeguarding funds and securities, 
reconciliation procedures, insurance program, operating sys- 
tems, back-up facilities, credit policies and mark-to-the-mar- 
ket and participants’ fund policies were adequate for the 
safeguarding of funds and securities. Since December 1, 
1975, the Commission has monitored the operations of 
ASECC, NCC and SCC and, pursuant to Sections 17A and 
19(b) of the Act, has reviewed and approved the rule 
changes each has put into effect. 


The NSCC application contemplates that each of the systems 
reviewed by the Commission in December and found to 
satisfy the foregoing determinations will continue to operate 
under its current rules and in the manner it currently operates 
until NSCC submits, and the Commission approves, rule 
changes for the operation of the Phase II integrated system. 
Accordingly, the Commission reaffirms the determinations 
made previously with respect to ASECC, NCC and SCC in 
now finding that (i) NSCC is so organized and has the 
capacity to safeguard securities and funds in its control or for 
which it is responsible; (ii) NSCC’s rules do not impose any 
schedule of prices or fix rates or other fees for services 
rendered by participants; and (iii) NSCC’s rules assure that 
safeguarding of securities and funds which are in its custody 
or control or for which it is responsible. 


Protection of Investors While broader than the findings 
concerning safeguards, the determination that NSCC’s rules 
are designed to protect investors and the public interest is 
based on the determination that NSCC’s rules are designed 
to assure the safeguarding of funds and securities entrusted 
to NSCC by its participants. The protection of NSCC’s 
participant brokers and dealers, bank and financial institutions 
inures to the benefit of those who invest through NSCC’s 
participants. Having reaffirmed its previous determinations 

















with respect to the safeguards of ASECC, NCC and SCC and 
based on its analysis of and experience with the operations of 
those entities since December 1, 1975, the Commission has 
determined that NSCC’s rules are designed to protect inves- 
tors and the public interest. 


In reaffirming its earlier determinations, the Commission 
recognizes, as it did in making the original determinations 
with respect to ASECC, NCC and SCC, that the development 
of a national clearance and settlement system is an evolving 
and dynamic process. While the Commission has reached 
certain conclusions concerning the likely effects of NSCC’s 
registration based: on the Commission’s experience and 
evaluation of current trends, the Commission has been aware 
of the difficulties of attempting to predict the future in a 
changing environment which involves the expanding use of 
new technologies. Recognizing its responsibility to remain 
alert to shifting trends in the markets as well as in the clearing 
agencies serving those markets, the Commission expects to 
monitor the operations of ASECC, NCC and SCC in their 
capacity as divisions of NSCC and to reconsider, as appropri- 
ate, the determinations which it has made today.'% 


Determinations Not Involving Conflicting Data, Views and 
Arguments 


Capacity to Facilitate and Promote the Prompt and Accu- 
rate Clearance and Settlement of Securities Transactions 
The Commission has determined that NSCC has the organi- 
zation and capacity to facilitate, and that NSCC’s rules are 
designed to promote, the prompt and accurate clearance and 
settlement of securities transactions. During Phase |, NSCC’s 
operations and rules will be the current operations and rules 
of ASECC, NCC and SCC; accordingly, at this time, the 
Commission's findings are made with respect to those opera- 
tions and rules. 


The rules of ASECC and SCC and their combined opera- 
tions, which are run by SIAC, provide participants with prompt 
and accurate service. The efficiencies and cost savings 
afforded today by ASECC, NCC and SCC have taken years 
to develop.1°”? While the registration of NSCC is only a first 
step toward the ultimate development of the national system 
envisioned by the Congress, it is an important step. The 
technical achievements realized thus far, and now to be 
augmented by the establishment of NSCC, hold out important 
promise for the future and impel the Commission toward the 
conclusion that approval of the registration is critical to the 
achievement of the national system. 


Both the ASECC and SCC systems operate in a continuous 
netting mode, are interfaced with three other clearing systems 
and enable participants to make all settlements in DTC by 
book entry. Those advances enable participants in the sys- 
tems to reduce significanily the number of settlements which 
must .be made by physical delivery of securities certificates 
and anticipate the statutory goal of immobilization of the 
securities certificate in connection with the settlement of 
securities transactions among brokers and dealers.'% In 


addition, the ASECC and SCC systems provide a local 
envelope delivery service which simplifies the settlement of 
transactions not completed by book entry. NCC’s rules and 
operations also provide prompt and accurate service. Like 
ASECC and SCC, NCC’s system operates in a continuous 
netting mode, is interfaced with PCC’s OTC clearing opera- 
tion, provides local and regional envelope delivery services 
and has a “free position” (a depository-equivalent account 
included in NCC's clearing operation) which is interfaced with 
both DTC and TADDC for book entry settlement of continu- 
ous netting transactions. 


As noted above, the Commission’s determinations made 
today relate to Phase | of the proposed NSCC operation. 
Before the commencement of Phase II, the Commission will 
consider the same determinations with respect to the envi- 
sioned NSCC integrated system as it is then to be consti- 
tuted. The Commission expects to be able to assess at that 
time the extent to which NSCC can implement its plans for an 
integrated system to (i) combine the best features of both the 
ASECC-SCC and NCC systems by including, among other 
things, the current same-day turn-around features of the 
ASECC-SCC system and the NCC regional delivery network; 
and (ii) provide advantages not available in either of the 
current systems, such as one account processing’? for 
Amex, NYSE and OTC transactions of all NSCC participants. 


Capacity to Take Advantage of New Data Processing and 
Communications Techniques Because the equipment and 
techniques employed by clearing agencies—computers, pe- 
ripheral equipment and communications systems—are devel- 
oped in a wider arena than securities processing, they usually 
are developed without specific reference to the needs of or 
developments in securities processing. Accordingly, a high 
degree of technical proficiency is often needed to evaluate 
new systems and new technologies for, and to envision their 
possible use in, the clearance and settlement of securities 
transactions. In their achievements to date, ASECC, SCC 
and NCC have demonstrated an ability to adapt new systems 
to their needs; the existing efficiencies they have accom- 
plished, as well as those realized by the proposed facilities 
manager SIAC, argue strongly that NSCC too will exhibit the 
requisite proficiency. 


Accordingly, on the basis of the data, views and arguments 
presented to the Commission, which did not contest NSCC’s 
abilities in this regard,''° as well as its own familiarity with 
developments to date,''! the Commission has determined 
that ASECC-SCC and NCC have, and NSCC will have, the 
ability to analyze the need for and take advantage of new 
data processing and communications equipment. 


Determinations Involving Conflicting Data, Views and Argu- 
ments 


As a major initiative for linking the nation’s securities market 
centers which holds out the promise of an early realization of 
the Congressional goal of a nationwide clearing and settle- 
ment system, the NSCC application has received a thorough 
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examination from the Commission and from numerous com- 
menters. 


The efficiencies and cost savings envisioned by NSCC’s 
application have the potential for improving the efficiency of 
the markets in handling an expanding trading volume. Also, 
they establish a setting in which existing competitive and 
operational relationships will be significantly altered. As a 
consequence, the NSCC application presents a number of 
complex and often conflicting considerations, not the least of 
which is its probable effect on competition among clearing 
agencies and facilities managers as well as competition 
among securities markets and brokers and dealers. 


Many commenters have presented their own data, views and 
arguments on the NSCC application. Perhaps reflecting dif- 
ferences in perspective, as well as concern about the effect 
of NSCC’s registration on their own processing operations, 
the commenters have differed sharply in expressing views on 
the application. It has, accordingly, been necessary for the 
Commission to devote substantial effort, both in its own time 
and in that of its staff, to identify, categorize and resolve the 
issues presented. In that endeavor, the Commission has 
reviewed all the data, views and arguments presented and 
has formed its judgments in the light of its regulatory experi- 
ence and the Acts objectives. 


Throughout its consideration of NSCC’s application, the Com- 
mission has recognized that, in an area as dynamic and 
complex as securities processing, there may not be any 
permanent resolution of the problems which the NSCC 
application addresses and the issues which it raises. As the 
Commission indicated once before, 


[A]s conditions change, existing problems may be 
superseded by new problems, and existing “solutions” 
may be rendered obsolete ... But the very purpose 
and nature of administrative agencies demands that 
current industry problems be faced and dealt with as 
expeditiously as possible and that the administrative 
authority not abdicate its clearly-defined obligation to 
act.112 


In discussing the issues raised, the Commission has under- 
taken to present its own analysis of the problems involved 
and the reasons for, and the intended effects of, the condi- 
tions imposed on NSCC’s registration. Of necessity, the 
Commission has limited detailed recitation of the voluminous 
data, views and arguments presented by commenters, in 
order to attempt a clear presentation in this order of the 
bases on which the Commission has made its determinations 
as well as the reasons supporting those determinations. 


Capacity to Reduce Unnecessary Costs From the financial 
difficulties which beset brokers and dealers during the paper- 
work crisis and from the Congressional concern that a 
national clearing and settlement system take advantage of 
available economies, the Commission has concluded that 
both the national system and its components, such as NSCC, 
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should have the capability to reduce unnecessary costs and, 
to the extent possible, to take advantage of savings which 
may be achieved through the combination of compatible 
operations and the discontinuation of unnecessary opera- 
tions. 


The cost information submitted by NSCC during the proceed- 
ings tended to show that, depending on the volume of 
transactions processed, the combined systems operations 
planned for Phase || would generate annual industry cost 
reductions of $12.4 to $17.4 million, comprising reductions of 
$10.0 to $13.3 million in the costs incurred by present 
participants in relating to ASECC, NCC and SCC, and annual 
reductions of $2.4 to $4.1 million in the current costs of 
operating the three clearing corporations.''3 At the request of 
the Commission's staff, NSCC prepared estimates comparing 
the cost of Phase II operations (“Model |”) with the cost of the 
most likely possible alternative to NSCC’s establishment— 
operation of ASECC-SCC and NCC as two interfaced and 
competing systems (‘Model II”).114 That comparison showed 
that, depending on volume, the annual cost of clearing 
corporation operations under Model II would be $7.2 million 
to $9.4 million higher than under Model 1.115 


Portions of the data submitted by NSCC were questioned by 
commenters and NSCC’'s data were analyzed by the Com- 
mission. As a result of its analysis, the Commission con- 
cluded that, while the cost reductions estimated for Model | 
appeared to be reasonable, the estimates comparing the 
costs of Model | and Model II overstated the estimated annual 
costs of Model II by approximately $1 million and conse- 
quently overstated by a like amount the excess of Model II 
annual costs over those of Model 1.11 Notwithstanding that 
conclusion, the Commission is persuaded that NSCC’s 
Phase Il operations would generate annual reductions in 
current clearing corporation operating costs and, allowing for 
the revised estimate, would have a lower operating cost than 
Model || operations. Even though annual clearing corporation 
cost reductions (from $2.4 to 4.1 million) would represent 
between 13 and 18 percent of combined current ASECC, 
NCC and SCC operating costs'’” the Commission has not 
accorded substantial weight to those reductions in granting 
NSCC’s registration because of the Commission's belief that 
most, although not necessarily all,’1® of the more significant 
$10.0 to $13.3: million participant cost savings could be 
achieved in either a Model | or a Model I] environment. 


Capacity to Achieve the Linking of Clearing and Settlement 
Systems and Facilitate the Establishment of a National 
System The Commission has determined that the existing 
operations of ASECC, NCC and: SCC, which will be NSCC’s 
operations during Phase |, and the planned operations of 
NSCC following implementation of Phase II, as modified by 
the conditions to this order, have the capacity to achieve the 
important statutory objectives of linking clearing and settle- 
ment systems, fostering cooperation and coordination among 
persons engaged in the clearance and settlement of securi- 
ties transactions and facilitating the establishment of a na- 
tional system for the clearance and settlement of transactions 














in securities. The Commission’s determinations that NSCC 
has the capacity to make these substantial contributions to 
the establishment of a national system are based on uncon- 
troverted data, views and arguments submitted by NSCC, 
written views and arguments of brokers and dealers located 
both in and outside of New York City and the Commission's 
belief that the conditions imposed by this order will counter 
the negative consequences which might otherwise result from 
NSCC’s establishment.119 


A number of registered clearing agencies located outside 
New York City expressed concern that NSCC would discour- 
age, rather than use its capacity to achieve, links between 
clearing and settlement systems and the establishment of a 
national system by engaging in delaying tactics, failing to 
cooperate with other registered clearing agencies and estab- 
lishing prohibitive interface fees.'20 


The first condition to which the Commission is subjecting 
NSCC’s registration responds to those concerns by requiring 
NSCC to offer to establish full interfaces'2’ with continuous 
netting systems and appropriate links with certain other 
clearing and settlement operations, without interface charges, 
before it may initiate Phase !I operations (the “Free Interface 
Condition”).122 In addition, during Phase |, NSCC may not 
make any changes in the existing rules, operating procedures 
or facilities management agreements of NSCC or any of its 
operating divisions without prior Commission approval. As a 
result of the Free Interface Condition, NSCC will not be able 
to offer services other than those offered presently by its 
operating divisions until each of the clearing corporations 
which must establish links with NSCC in order to provide the 
accounting and settlement component of one account proc- 
essing'23 has, in the judgment of the Commission, completed 
or had an adequate opportunity to complete arrangements 
with NSCC necessary to enable it to provide services compa- 
rable to those which NSCC intends to provide. 


Also the Commission is directing NSCC to establish coordi- 
nating groups to identify and resolve any matters which are 
delaying completion of linking. Moreover, if there are delays 
in achieving the implementation of Phase II operations, the 
Commission would consider taking steps to suspend or 
revoke NSCC’s registration and to explore other approaches 
to facilitating the prompt establishment of a national clearing 
and settlement system. 


Assuming satisfaction of the conditions imposed in connec- 
tion with NSCC’s registration, the Commission believes that 
NSCC will further the linking of clearing systems and the 
establishment of a national system. In particular, through the 
expansion of the ASECC-SCC Regional Interface Operation 
(“RIO”) developed by SIAC, NSCC will have in place by the 
start of Phase II clearing interfaces for OTC and listed 
transactions with each of MCC, PCC and SCCP and appro- 
priate links with BSECC and TADDC. By providing interfaces 
without interface charges,'24 the initiation of Phase Il inte- 
grated operations will facilitate the establishment of a national 
clearing and settlement system of interfaced entities in which 


brokers and dealers will be able to choose the marketplace 
for a transaction on the basis of the best price obtainable and 
brokers and dealers, banks and other financial institutions'25 
will be able to process the transaction through the clearing 
corporation of their choice.126 


NCC's operation includes in its book entry system approxi- 
mately 10,300 issues, including issues listed on exchanges 
and issues traded only OTC. The ASECC and SCC book 
entry systems do not include issues which are not listed on 
an exchange. At present, NCC clears only OTC transactions 
and, although through existing interfaces ASECC and SCC 
clear some transactions in issues listed on exchanges other 
than the Amex and NYSE, essentially, ASECC clears only 
transactions in Amex-listed issues and SCC clears only 
transactions in NYSE-listed issues. As a result, brokers and 
dealers with Amex, NYSE and OTC transactions to clear and 
settle must currently participate in all three entities, either 
directly or through a correspondent. If the multiple clearing 
corporation participation is direct, after January 2, 1977, the 
broker or dealer may be required to deliver securities of the 
same issue to, or receive them from, more than one clearing 
corporation on a given settlement day and, in some cases, 
may have to make multiple securities settlements which 
would be offsetting (and therefore would not have required 
separate settlements) if they had been made with or through 
a single clearing corporation.'2” Also, as a result of multiple 
clearing corporation membership, a broker or dealer could be 
required to make multiple daily money settlements which 
would offset each other if they could be made through one 
clearing corporation.'28 The Commission believes the Act 
calls for a national system which provides one daily securities 
settlement per issue and one daily money settlement.129 


Under the Phase II operations, NSCC would include in its 
book entry system all issues currently included in the 
ASECC, NCC and SCC book entry systems and would clear 
all transactions currently cleared by ASECC, NCC and 
SCC.13° Accordingly, through NSCC, former ASECC, NCC 
and SCC participants would have one daily settling position in 
each issue cleared and one daily money settlement. 


Neither ASECC, nor NCC, nor SCC provides its participants 
with the ability to compare through the clearing corporation 
transactions other than those effected in the marketplaces for 
which the clearing corporation performs the comparison 
function. Consequently, participants in ASECC, NCC and 
SCC currently must maintain an ability to perform a separate 
daily comparison with each of the three clearing corporations. 
In a national system, a participant should be able to compare 
all its transactions through a single clearing and settlemént 
entity.151 


Beginning with Phase II of NSCC’s plan, NSCC participants 
located in New York City would be able to effect trade 
comparison. through NSCC for Amex, NYSE and OTC trans- 
actions. The second condition to NSCC’s registration (the 
“Remote Comparison Condition”) requires NSCC, by the 
beginning of Phase Il, to provide the same comparison 
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capability through the NSCC branch network and, at cost, to 
provide facilities through which NSCC participants located 
outside New York City and participants in other clearing 
operations, wherever located, will be able to compare Amex, 
NYSE and OTC transactions eligible for comparison by 
NSCC.132 


The combination of accounting and settlement functions for 
Amex, NYSE and OTC transactions which would occur in 
Phase II and the availability in Phase Il of comparison for 
Amex, NYSE and OTC transactions through NSCC would 
provide the NSCC participants the benefits of one account 
processing for the bulk of their securities transactions. The 
Commission believes that by providing one account process- 
ing for Amex, NYSE and OTC transactions NSCC’s Phase II 
operations would provide the most important element of a 
national system.'%? 


ASECC and SCC currently operate a common envelope 
delivery system and NCC currently operates its own envelope 
delivery system. Because the two systems have different 
although overlapping membership, many brokers and dealers 
belong to both systems in order to complete deliveries to 
other brokers and dealers. In Phase Il, NSCC would provide 
a single envelope settlement system servicing all existing 
ASECC, NCC and SCC envelope routes. Also, the ability to 
use a single envelope system at NSCC would permit NSCC 
participants to combine their daily envelope system and book 
entry system money settlements.1%4 


Because DTC does not accept many OTC issues for deposit, 
participants in ASECC and SCC currently are required to 
maintain these OTC securities either outside the book entry 
environment or in another depository. NCC participants may 
maintain virtually all listed equity issues and many OTC 
equity issues in NCC’s depository-equivalent free position. By 
the beginning of Phase II, participants in NSCC will be able to 
maintain on deposit in a book entry environment all issues 
currently included in the ASECC, NCC and SCC book entry 
systems. Accordingly, consistent with the capabilities which 
the Commission believes a clearing entity participating in the 
national system should have, NSCC would enable its partici- 
pants to deliver securities to, and receive securities from, 
NSCC and other participants and clearing corporations by 
book entry and to take advantage of the other functions which 
may be performed by book entry.135 


At present, participants in ASECC and SCC are able to 
achieve same-day turnaround of Amex and NYSE listed 
issues on both the clearing and depository levels. The same 
ability is not available in NCC and consequently is not 
available at all for the OTC issues which are cleared only by 
NCC. In Phase |i, NSCC would make available same-day 
turnaround at the clearing and depository levels for Amex, 
NYSE, OTC and other listed transactions. By permitting rapid 
redelivery of OTC issues, Phase II operations would both 
alleviate delays which have arisen in the past due to the 
unavailability of certificate inventory for OTC issues and 
provide a significant component of a national system.136 
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Competitive Considerations 


Effects on Competition Among Brokers and Dealers Bro- 
kers and dealers located outside major financial centers have 
incurred higher costs in relating to and comparing, clearing 
and settling transactions through clearing corporations |o- 
cated in those centers than brokers and dealers located in 
the major financial centers.'3”7 The difference in those costs 
has been particularly evident in New York City because of its 
importance as a financial center and because of the high cost 
to a broker or dealer located outside New York City of 
comparing, clearing and settling Amex and NYSE transac- 
tions through ASECC and SCC.'38 Through the planned 
expansion and upgrading of the existing NCC branch network 
and NSCC’s proposed policy of charging the same fees for 
transactions compared, cleared and settled through the 
branch network as for transactions compared, cleared and 
settled in New York City (‘geographic price mutualization’) 
NSCC promises to make available to brokers and dealers 
located outside New York City the full range of processing 
operations currently available to brokers and dealers located 
in New York City at the same fees paid by New York City 
brokers and dealers.139 


A number of NSCC’s potential clearing corporation competi- 
tors and the United States Department of Justice expressed 
the view that NSCC’s activities should be restricted to New 
York City, either indefinitely or for a fixed period, in order to 
protect clearing corporations operating outside New York City 
from the dangers of competition with NSCC.14° The Commis- 
sion has concluded, for the reasons discussed under “‘Com- 
petition Among Clearing Agencies,” that NSCC’s operation of 
the branch network subject to the conditions contained in this 
order would not adversely affect competition among clearing 
agencies. Even if the Commission had not reached that 
conclusion, however, the Commission believes that the en- 
couragement of competition among brokers and dealers is a 
paramount concern of the Act and represents a direct benefit 
for the investing public. 


The effects of competition among brokers and dealers are 
reflected in services provided to, and commissions charged, 
individual and institutional customers. While the levels of 
those services and commissions are affected by clearing and 
settlement fees, they constitute a relatively small component 
of the services individual customers receive and the commis- 
sions individual and institutional customers pay. The levels of 
those services and commissions tend to be affected more 
significantly and more directly by competition among brokers 
and dealers. Accordingly, although the maintenance of com- 
petition among clearing agencies is an important statutory 
objective, when balanced against the facilitation of competi- 
tion among brokers and dealers, clearing agency competition 
must give way to the public interest in maintaining the form of 
competition which most directly influences the levels of 
services received and commissions paid by individual and 
institutional customers. 


Based on the information developed during the proceedings 











and the Commission’s experience in regulating clearing 
agencies and brokers and dealers, the Commission believes 
that by narrowing the difference between the clearing and 
settlement costs of brokers and dealers located outside New 
York City and the costs of brokers and dealers located in 
New York City, Phase II operations will significantly facilitate 
competition among brokers and dealers.'41 Accordingly, the 
Commission has concluded that Phase I! operations provide 
a comprehensive and practicable plan by a major segment of 
the securities industry for establishing a setting in which 
competition among brokers and dealers will be able to occur. 


Effects on Competition Among Clearing Agencies During 
the proceedings, conflicting claims were made concerning the 
effect which NSCC’s registration would have on competition 
among clearing corporations and securities depositories both 
during the interim between the grant of NSCC’s registration 
and the implementation of Phase II and following implemen- 
tation of Phase II. 


Implicit in the views and arguments pertaining to the adverse 
effects of NSCC’s registration during the interim was the 
concern that the registration’s possible anticompetitive effects 
could not be reversed if, as a result of NSCC’s failure to 
satisfy the conditions, its registration ceased to be effective. 
Concern was expressed also that NSCC would obtain a 
competitive advantage over other clearing corporations dur- 
ing the interim by offering to provide prospective NSCC 
participants the advantages of one account processing at the 
start of Phase II operations while suggesting that competing 
clearing corporations would be unable to offer comparable 
services or to offer them as soon as NSCC.'42 The Commis- 
sion believes that the potential for implementation of Phase II 
operations to achieve the objectives of the Act, including 
making possible the early establishment of a national system 
and facilitating competition among brokers and dealers,'43 
outweighs any possible effects which NSCC’s registration 
may have on competition during the interim preceding imple- 
mentation of Phase Il. 


Currently, ASECC, NCC and SCC do not compete for 
accounting and settlement business.'44 The Commission 
recognizes that competition between ASECC-SCC and NCC 
for the accounting and settlement business of brokers and 
dealers located in New York City could occur if ASECC and 
SCC were to combine their operations, offer clearance and 
settlement for OTC transactions and establish a full interface 
with NCC. If ASECC-SCC were to establish a branch network 
comparable to NCC’s, ASECC-SCC and NCC presumable 
would compete for the business of brokers and dealers 
located outside New York City. 


The substantial overlaps between the ASECC-SCC and NCC 
memberships,'45 coupled with the NASD’s belief that NCC 
could not compete successfully with ASECC-SCC, 46 suggest 
that, regardless of the theoretical possibility of competition 
between ASECC-SCC and NCC, NCC might chose not to 
compete. Assuming competition would occur, however, it 
would merely be delayed during the interim preceding imple- 


mentation of Phase II while ASECC, NCC and SCC devise a 
definitive plan to combine their systems. During that interim, 
the Commission will-monitor the impact of NSCC's registra- 
tion on brokers and dealers and clearing agencies and, 
pursuant to the conditions to NSCC’s registration contained in 
this order, will review each step NSCC takes toward imple- 
menting Phase Il. If Phase Il does not come to pass as 
planned, the Commission will consider revoking NSCC’s 
registration. Undoing the limited combination which would be 
effected during Phase | by NSCC’s registration would not be 
without difficulty, and would delay briefly the realization of any 
potential which exists for competition between ASECC-SCC 
and NCC. However, the requirement that Phase II operations 
not be initiated until the conditions are satisfied is intended to 
insure that no irreversible steps are taken before the installa- 
tion of mechanisms which the Commission believes will 
prevent Phase Il operations from imposing unnecessary or 
inappropriate burdens on competition. And the Commission's 
monitoring will ensure that exploration of possible alternatives 
such as competition between ASECC-SCC and NCC will not 


be delayed unduly by an inappropriate prolongation of Phase 
I. 


The conditions to NSCC’s registration contained in this order 
are intended to ensure, among other things, that NSCC will 
not prevent competing clearing corporations which must 
interact and cooperate with it from providing, contempora- 
neously with NSCC, services similar to those it will provide in 
Phase Il. Even if the conditions themselves prove to be 
deficient in deterring NSCC from engaging in delaying tactics, 
the monitoring which the Commission intends to carry out,'47 
coupled with its broad authority under the Act, should ensure 
NSCC’s compliance with the spirit of the 1975 Amendments. 
In view of the conditions contained in this order and the 
Commission's expressed intention to exercise its authority 
under the Act to ensure that NSCC does not make inappro- 
priate use of its pivotal position, the Commission does not 
believe that, during the interim before implementation of 
Phase Il, competing clearing corporations will be disadvan- 
taged in their efforts to market the kinds of services which 
NSCC intends to provide in Phase II. 


NSCC and supporters of its application maintained that if 
ASECC and SCC, using SIAC, and NCC, using BNCC or 
another processor, were permitted to clear and settle all 
securities transactions and compete with each other, the 
current eight-to-one clearing volume advantage which 
ASECC and SCC have over NCC would drive NCC out of 
business. '48 In view of the supposed impossibility of effective 
competition between ASECC-SCC and NCC, NSCC and its 
supporters argued that establishment of NSCC would have 
no effect on potential competition between a combined 
ASECC-SCC operation and NCC.'49 Other clearing corpora- 
tions and opponents of NSCC’s application maintained that 
NCC could compete successfully with ASECC-SCC and that, 
therefore, NSCC’s establishment would eliminate the possibil- 
ity of competition among clearing corporations in New York 
City.15° 


While there are serious questions whether successful compe- 
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tition between ASECC-SCC and NCC would be possible and 
strong indications that it could occur only if NCC’s competitive 
posture were bolstered by the imposition of restrictions 
delaying or prohibiting ASECC-SCC from offering one ac- 
count processing and offering its services outside New York 
City,5' the Commission does not have a sufficient factual 
basis to conclude that NCC could not compete. Accordingly, 
the Commission has not assumed that NCC would be unable 
to survive in competition with ASECC-SCC and has recog- 
nized that approval of NSCC’'s application forecloses the 
potential for. that competition. Having weighed the probable 
effects of that foreclosure against the benefits NSCC will 
provide through fostering competition among brokers and 
dealers,'52 providing cost savings'5’ and facilitating the es- 
tablishment of a national system with the capabilities envi- 
sioned by the 1975 Amendments,'54 the Commission has 
concluded that it is essential, in this instance, for the potential 
competition between ASECC-SCC and NCC to be subordi- 
nated to the Act’s other objectives. 


The Commission believes that a combination of the ASECC, 
NCC and SCC clearing volume and the NCC branch network 
is necessary to make available to brokers and dealers 
located outside New York City, at the earliest possible date, 
the processing advantages which NSCC will provide in Phase 
ll. The revenues generated by NSCC’s New York City 
clearing volume coupled with NSCC’s intention to pursue a 
policy of geographic price mutualization,'®> are likely to make 
possible the maintenance of an extensive branch network 
through which brokers and dealers located outside New York 
City will enjoy the efficiencies and economies of one-account 
processing,'5® book entry movement,'5’ same-day turna- 
round's® and lower per unit clearing fees.'‘59 As discussed 
previously,'®° the Commission believes that the availability of 
those processing advantages will foster competition among 
brokers and dealers. 


Also, the existence of ASECC-SCC and NCC as separate 
entities would delay the attainment of important objectives of 
the Act by (i) creating unnecessary costs from the operation 
in New York City of two clearing systems with duplicate 
facilities and administrative overhead, (ii) impeding the linking 
of clearing systems by requiring other clearing agencies to 
establish interfaces with two clearing systems, rather than 
one, and (iii) Complicating reconciliation procedures and 
creating additional costs by requiring the establishment and 
operation of a high-volume comparison and clearing interface 
between ASECC-SCC and NCC.'6! 


A number of clearing corporations and other commenters 
argued that NSCC’s policy of geographic price mutualization 
would adversely affect their competitive posture. They main- 
tained that, coupled with the revenues NSCC would derive 
from its large New York City-based clearing volume, NSCC’s 
operation of the NCC branch network pursuant to a policy of 
geographic price mutualization would enable NSCC to offer 
its services through the network at prices below the cost of 
providing those services and, possible, below the lowest 
prices in competing clearing corporations could offer.162 
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Those clearing corporations and the United States Depart- 


‘ment of Justice and others included suggestions that NSCC’s 


registration be conditioned on restriction of NSCC’s operation 
to New York City either indefinitely or for some fixed period 
following the grant of NSCC's registration.'®* This argument 
assumes that NSCC’s large processing volume, coupled with 
geographic price mutualization, will enable NSCC to offer 
clearing services through the branch network at prices com- 
peting clearing corporations will be unable to meet. 


NSCC and supporters of its application maintained that 
NSCC should be free to pursue a policy of geographic price 
mutualization in order to enable NSCC participants located 
outside New York City to obtain NSCC’s services on the 
same basis as participants located in New York City and to 
benefit from any lower unit costs which NSCC’s volume will 
provide.'®4 They maintain also that through geographic price 
mutualization NSCC will be able to facilitate the establish- 
ment of a national system by maintaining a more extensive 
branch network than would be possible under a non-mutual- 
ized pricing policy. As discussed previously, preclusion of 
NSCC from operating a branch network would deny these 
benefits to brokers and dealers located outside New York 
City and would perpetuate the current disadvantages which 
brokers and dealers located outside New York City experi- 
ence through incurring higher clearing and settlement costs 
than brokers and dealers whose operations are located in 
New York City. 


The Commission believes that, by permitting competing 
clearing corporations to participate in the NSCC branch 
network by paying a proportionate share of the branches’ 
operating overhead,'®> the third condition (the “Common 
Branch Facility Condition’) to NSCC's registration will enable 
other clearing corporations to compete with NSCC in offering 
services to brokers and dealers located outside New York 
City.16° Participation in branch facilities maintained by NSCC 
presumably would enable a competing clearing corporation to 
do business in locations at which its own clearing volume 
would not justify the maintenance of a separate branch 
facility. At the same time, NSCC’s operation of the network 
would ensure that brokers and dealers located outside New 
York City for whose business other clearing corporations 
might not attempt to compete would receive the benefits 
which participation in NSCC will provide. Restricting NSCC’s 
activities could deprive brokers and dealers located outside 
New York City of the benefits of Phase II operations and, by, 
in effect, geographically allocating clearing and settlement 
territories, would deprive brokers and dealers of the benefits 
of dealing with competing clearing corporations. The Com- 
mission believes, therefore, that restriction of NSCC’s opera- 
tions to New York City would eliminate one of the most 
important benefits promised by NSCC’s Phase II operations, 
would be inconsistent with the establishment of a national 
system and would retard the development of competition 
among brokers and dealers and clearing agencies. 


Several clearing corporations argued that NSCC could obtain 
a competitive advantage by charging interface fees, or fees 


























which act as interface fees, designed to encourage brokers 
and dealers located outside New York City to use the NSCC 
network rather than another clearing corporation.'®’ If not 
restricted, they maintained, NSCC theoretically could induce 
a broker or dealer located outside New York City with large 
transaction volumes on the Amex or the NYSE to use 
NSCC’s branch network by forcing a choice between (i) 
moving Amex and NYSE transactions compared by NSCC to 
competing clearing corporations through interfaces and pay- 
ing an interface charge or (ii) clearing and settling the 
transactions through the branch network without an interface 
charge. They believe a broker or dealer confronted with that 
choice would perceive any interface charge imposed by 
NSCC as an additional cost of clearing Amex and NYSE 
transactions through a competing clearing corporation. Ac- 
cordingly, depending on the level of the interface fee, the 
competing clearing corporation’s other costs and the geo- 
graphically mutualized price of NSCC’s services through its 
branch network, NSCC’s interface charges could raise the 
cost of using another clearing corporation to clear and settle 
Amex and NYSE transactions to a level at which NSCC’s 
branch network, or a correspondent relationship, would be 
the only realistic alternatives for brokers and dealers with 
substantial Amex and NYSE volume. 


The Free Interface Condition to NSCC's registration is in- 
tended to meet this concern. By requiring NSCC to offer to 
establish interfaces with competing clearing corporations un- 
der which neither they nor NSCC can charge an interface fee, 
the Free Interface Condition would enable competing clearing 
corporations to restrict NSCC from using interface fees to 
obtain a competitive advantage.'®® Moreover, through its 
review of the fees of registered clearing corporations pur- 
suant to Rule 19b-4 under the Act, 17 CFR 240.19b-4, and 
the program the Commission will implemént to monitor the 
effect of NSCC’s establishment,'®? the Commission believes 
it will be able to identify and evaluate the effects of NSCC's 
pricing policies on competition among clearing agencies and 
brokers and dealers. If, as a result of its monitoring and 
evaluation, the Commission determines that, notwithstanding 
the conditions imposed on NSCC’s registration, NSCC’s 
pricing policies are having unanticipated or inappropriate 
effects, the Commission will be able at that time to use its 
authority under the Act, including the authority to rescind or 
modify this order for non-compliance with its conditions, to 
take whatever remedial measures may be appropriate to 
carry out its objectives.17° 


As a result of its analysis of NSCC’s application, the Commis- 
sion was concerned that, if registered without conditions, 
NSCC would discourage brokers and dealers located outside 
New York City from using other clearing corporations by 
denying brokers and dealers the ability, as a practical matter, 
to effect comparison of Amex and NYSE transactions other 
than through the NSCC branch network, an NSCC equivalent 
of SCC's direct clearing or a correspondent broker or dealer 
participating in NSCC.171 The Remote Comparison Condition 
attempts to obviate this concern by requiring NSCC to 
provide, at cost, efficient facilities through which a broker or 
dealer can, either directly or through an agent, including a 


registered clearing corporation, compare Amex, NYSE and 
OTC transactions eligible for comparison at NSCC.172 


The Free Interface Condition and the Remote Comparison 
Condition are intended also to play a critical role in undoing 
operational relationships which in the past have impeded 
competition among brokers and dealers and clearing corpora- 
tions. Currently, brokers and dealers are unable to compare 
Amex and NYSE transactions other than by participating in 
ASECC and SCC through an office maintained in New York 
City or through SCC’s direct clearing service or by using a 
correspondent broker or dealer. Compared transactions can 
be transmitted to other clearing corporations for accounting 
and settlement, but ASECC and SCC charge the same fee 
for comparing a transaction and transmitting it through an 
interface as for comparing a transaction and accounting for 
and settling it in ASECC or SCC. Consequently, a broker or 
dealer which transmits an Amex or NYSE transaction through 
an interface pays both the standard comparison, accounting 
and settlement charge which would be payable for a transac- 
tion retained by ASECC and SCC and the accounting and 
settlement charge of the clearing corporation to which the 
transaction is transmitted. Together, the costs of maintaining 
an office in New York City or making other arrangements 
necessary to effect comparison and the added cost of an 
interface fee make it virtually impossible for a broker or dealer 
located outside New York City which does a substantial 
Amex and NYSE business to avoid either belonging to 
ASECC and SCC (and using SCC’s direct clearing service or 
maintaining an office in New York City) or using a corre- 
spondent broker or dealer for comparing, clearing and settling 
Amex and NYSE transactions. 


The combined effect of existing Amex, ASECC, NYSE and 
SCC rules, procedures and restrictive operational links, which 
are not unique to those entities, has been to impede competi- 
tion between brokers and dealers located outside major 
financial centers and brokers and dealers located in those 
centers and virtually to preclude competition between clearing 
corporations for the business of clearing and settling transac- 
tions compared by other clearing corporations. Those effects 
have been particularly pronounced in the case of transactions 
executed on the Amex and the NYSE, the two securities 
markets with the highest trading volume. In conjunction with 
the Commission’s ongoing review of the rules of clearing 
agencies'7$ and securities markets in connection with the 
Commission's implementation of the 1975 Amendments,'74 
including the rules of NSCC and the Amex, NYSE and 
NASD, imposition of the Free Interface and Remote Compari- 
son Conditions will sever the restrictive operational links 
which in the past have impeded competition among regis- 
tered clearing agencies and among brokers and dealers and 
will enable brokers and dealers to effect one account proc- 
essing, including processing of Amex and NYSE transac- 
tions, through another clearing corporation, a correspondent 
broker or dealer or the NSCC branch network. 


The fourth condition to NSCC’s registration (the “OTC Com- 
parison Condition”) requires NSCC to make its computer 
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programs for the performance of OTC comparison available 
upon request to any registered clearing agency prior to the 
start of Phase II operations in order to perform comparison of 
OTC transactions between its participants.'75 The OTC Com- 
parison Condition provides also that comparison of all OTC 
transactions between participants in two different clearing 
agencies will be performed by a single clearing agency free 
of charge to other clearing agencies.'76 


The Commission believes that the effect of NSCC’s registra- 
tion on competition among securities depositories will be 
similar to its effect on competition among clearing corpora- 
tions. 


Securities depositories provide services related integrally to 
clearing corporation operations and custodial and book entry 
delivery services used by banks and other financial institu- 
tions which do not participate in clearing corporations. Ac- 
cordingly, the effect of NSCC’s registration on securities 
depositories is limited to those depository services, such as 
the ability to effect securities settlements with clearing corpo- 
rations by automatic book entry movement, which enable or 
facilitate participation in the clearing corporations. Currently, 
both MSTC and PSDTC are linked integrally to the clearing 
operations of MCC and PCC in much the same way as DTC 
will be linked to NSCC, and SCCP’s depository and NESDTC 
currently are operationally dependent on SCCP and BSECC. 
To the extent that the relationship of those depositories and 
Clearing corporations would affect the depositories’ competi- 
tive posture, the Commission believes that the depositories 
would experience the same effects from NSCC’s registration 
as their related clearing corporations, which the Commission 
believes will be able to compete with each other and with 
NSCC more effectively than they have competed with 
ASECC and SCC in the past. Also, the Free Interface 
Condition is designed to preserve TADCC’s competitive 
position and the processing efficiencies provided by its exist- 
ing relationship with NCC. 


In response to expressions of concern that NSCC’s registra- 
tion would have adverse effects on competition among clear- 
ing agencies and in order to address concerns identified 
through the Commission's analysis of NSCC’s application 
and facilitate the establishment of a national system, the 
Commission has imposed four conditions on NSCC'’s regis- 
tration. The Commission believes that those conditions, which 
have been modified in the light of responses to the Commis- 
sion’s request for comments, will provide a setting in which 
Clearing agencies will be able to compete across the country 
in offering one account processing to brokers and dealers. 


Effects on Competition Among Transfer Agents During the 
proceedings the Commission received no data, views or 
arguments concerning the effect of NSCC’s registration on 
the maintenance of competition among transfer agents. 
Based on its experience in registering and regulating transfer 
agents and on the absence of comment by transfer agents 
during the proceedings, the Commission believes that 
NSCC's registration will have no effect on competition among 
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transfer agents. 


Effects on Competition Among Securities Exchanges Dur- 
ing these proceedings, several regional securities exchanges 
stated that, while they were becoming increasingly independ- 
ent of their clearing corporation subsidiaries, historically re- 
gional securities exchanges had shared facilities with their 
subsidiary clearing corporations and had relied on them for 
revenues and the provision of specialized services to ex- 
change members.'!” The representatives of three securities 
exchanges expressed concern that NSCC’s establishment 
might have an adverse impact on regional exchanges by 
impairing the viability of their subsidiary clearing corpora- 
tions.178 The representatives of two of those exchanges 
advised the Commission that their viability was dependent on 
the viability of their subsidiary clearing corporations.'79 In 
granting NSCC’s registration, the Commission has imposed 
conditions which it believes will remove constraints which in 
the past have disadvantaged clearing agencies located out- 
side New York City in their efforts to account for and settle 
Amex and NYSE transactions and have prevented those 
clearing agencies from competing effectively with ASECC 
and SCC. Accordingly, the Commission does not believe that 
NSCC’s establishment will threaten the viability of other 
clearing corporations or, through them, adversely affect the 
competitive posture of their affiliated securities exchanges. 
Nevertheless, the Commission will monitor the effect of 
NSCC’s establishment on clearing agencies, and, in connec- 
tion with its responsibilities under the Act, will continue its 
current monitoring of the competitive posture of securities 
exchanges. 


Payments to the Amex, NASD and NYSE A number of 
commenters maintained that the $0.12 fee which NSCC 
participants would pay and which NSCC, in turn, would pay to 
the Amex, NASD and NYSE to help defray their self- 
regulatory costs is inappropriate.18° NSCC and the three self- 
regulators maintained that imposition of the $0.12 fee was a 
method of replacing a revenue stream which the self-regula- 
tors would forego as a result of transferring the clearing 
agency operations of their wholly-owned subsidiaries to the 
NSCC. The three self-regulators added that the fee is in- 
tended to provide those revenues until alternative revenue 
sources are developed or until diminished regulatory respon- 
sibilities reduce the need for the revenues.'®! 


During the past ten years, the NYSE derived from SCC 
approximately the same annual revenue which the $0.12 fee 
would generate. It used those revenues, together with the 
other revenues it received, to defray the costs of its self- 
regulatory program.’ During the same period, the Amex 
received virtually no payments from.ASECC.'83 The NASD 
did not receive payments from NCC until October 1, 1975, 
when NCC began paying the NASD a fee of $0.12 per side 
for transactions processed by NCC.'84 The Amex, NASD and 
NYSE represented'85 (and financial data periodically filed 
with the Commission by the self-regulators confirms)'®® that 
the cost of their self-regulatory activities substantially exceeds 
the revenue which the $0.12 fee will generate and that all 




















their revenues are used in carrying out self-regulatory func- 
tions. 


Brokers and dealers effecting OTC transactions can avoid the 
charge by comparing the transactions at another clearing 
corporation and clearing and settling the transactions either 
there or through NSCC. Brokers and dealers effecting Amex 
and NYSE transactions are unable to avoid the $0.12 fee 
since those transactions are compared by NSCC, and repre- 
sentatives of the Amex and the NYSE maintained that were 
the fee not charged through NSCC it would be imposed as an 
exchange transaction fee or a comparison fee and would 
have to be paid by brokers and dealers effecting transactions 
on the Amex and the NYSE, regardless of the clearing 
corporation through which the transactions were cleared and 
settled. 


Pursuant to Section 17(d)(1) of the Act, the Commission is 
exploring with the national securities exchanges and the 
NASD alternative approaches to the allocation of se!f-regula- 
tory responsibilities among the existing self-regulatory organi- 
zations.'8”7 Pending the resolution of the issues currently 
under consideration, the Commission believes it is not inap- 
propriate for the Amex, NASD and NYSE to continue their 
existing revenue arrangements, including the $0.12 fee to be 
collected through NSCC. 


The Commission will monitor the effect of the $0.12 fee on 
brokers and dealers, clearing agencies and securities ex- 
changes and, in addition to its continuing authority under the 
Act, reserves the right to review the appropriateness of the 
fee in general or with respectto any of the Amex, NASD and 
NYSE. !n determining whether NSCC’s colllection, and the 
self-regulators’ receipt, of the $0.12 fee continues to be 
appropriate, the Commission will consider the results of its 
monitoring and any new allocations of self-regulatory respon- 
sibilities effected pursuant to Section 17(d)(1) of the Act. The 
Commission's consideration may include the appropriateness 
of the fee in. light of the obligations and costs related to 
NSCC’s establishment and performance of clearing and 
settlement functions and in light of the regulatory and other 
responsibilities of the three self-regulators, the contribution 
their regulation makes to NSCC’s operation and the alterna- 
tive sources of revenue available to support that regulation. 
Depending on its conclusion, the Commission may determine 
to use its authority under the Act to make such modifications 
in the fee arrangements as appear to be necessary or 
appropriate in furtherance of the purposes of the Act. 


The NSCC-SIAC Facilities Management Agreement As part 
of the restructuring of the corporate arrangements through 
which the Amex, NASD and NYSE have provided their 
members clearing and settlement services, the NSCC appli- 
cation provides that the clerical and processing functions 
underlying those services are to be combined in SIAC and 
provided to NSCC at cost. During Phase |, NSCC, as 
assignee of NCC’s rights under its facilities management 
agreement with BNCC, will exercise NCC’s right to terminate 
BNCC’s services by paying BNCC the early termination 


penalty contemplated by the agreement. Thereafter, pursuant 
to the Management Agreement, SIAC will begin performing 
the processing functions currently performed for NCC by 
BNCC and will continue performing the processing functions 
SIAC currently performs for ASECC and SCC. 


The five-year Management Agreement included in NSCC’s 
application was amended several times during these pro- 
ceedings. The amendments, among other things, added a 
clause acknowledging the parties’ right to terminate the 
Agreement upon breach, added buy-out provisions under 
which NSCC may replace SIAC as facilities manager and 
expanded NSCC’s right to monitor SIAC’s performance of 
NSCC clearing and settlement operations and the cost allo- 
cations made by SIAC in determining its charges to NSCC. 


Under the buy-out provisions of the Management Agreement, 
NSCC may replace SIAC after the second year upon NSCC’s 
assumption of a decreasing portion of the liabilities with which 
SIAC would be left as a result of the termination. The 
liabilities which NSCC would have to assume are less than 
the $14.7 million in liabilities which SIAC and its parent 
corporation (the Amex and the NYSE) and its affiliates (SCC 
and ASECC) estimate they have incurred in providing clear- 
ing and settlement services to the Amex and NYSE member- 
ship and which they would have to absorb in the absence of 
offsetting clearing revenues. After the second year of the 
Agreement, NSCC would have to assume liabilities of $8.1 
million, after the third year $5.4 million, and after the fourth 
year $2.7 million.18® At the expiration of the Management 
Agreement, NSCC would have no further obligations to SIAC, 
and SIAC would be left with approximately $7.7 million of 
lease obligations for space used for clearing and settlement 
operations. 


To provide facilities for the clearing and settlement of their 
members’ exchange transactions, the Amex and NYSE had 
the corporations in which the clearing functions were 
housed—ASECC, SCC and S!lAC—enter into space and 
equipment leases, hire personnel, develop clearing and set- 
tlement systems and program computers to operate as part 
of the systems. In so doing, the Amex and the NYSE directly, 
and through or on behalf of their subsidiaries, incurred 
liabilities attributable solely to clearing and settlement opera- 
tions and liabilities attributable to space, equipment and 
personnel used for both clearing and settlement and other 
exchange-related operations. The decision that SIAC act as 
NSCC’s facilities manager resulted from negotiations among 
the Amex, the NASD and the NYSE concerning the terms on 
which each self-regulator would relinquish control over its 
clearing and settlement operations and transform them and 
their related assets and revenues to a single clearing opera- 
tion which would be controlled by its users rather than by the 
self-regulators. In. those negotiations the self-regulators 
agreed that for the first five years of NSCC’s operations SIAC 
would act as facilities manager and charge NSCC, and 
indirectly its participants, SIAC’s cost of providing NSCC’s 
clearing and settlement services. 
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During the proceedings opponents of NSCC's registration 
and the United States Department of Justice maintained that 
the Management Agreement was anticompetitive and recom- 
mended that any grant of registration to NSCC be condi- 
tioned on exposure of NSCC’s facilities management contract 
to competitive bidding.128 NSCC, the Amex, NASD, NYSE 
and supporters of NSCC’s registration maintained that the 
decision to retain SIAC as NSCC’s processor is an appropri- 
ate exercise of business judgment made in connection with a 
realignment of their clearing and settlement operations and is 
intended to match clearing-related liabilities with the revenues 
necessary to offset them.'9° They maintained also that 
NSCC’s retention of SIAC would avoid possible disruptions 
entailed in transferring existing ASECC and SCC clearing 
operations to a new processor and would take maximum 
advantage of the planning and other work performed by SIAC 
in connection with the submission of NSCC’s application.1% 


The Commission has not been persuaded that NSCC should 
be required to expose its facilities management contract to 
competitive bidding. The Act does not compel registered 
clearing agencies to submit such agreements to competitive 
bidding and the circumstances of the decision for NSCC to 
retain SIAC do not appear to require the Commission to 
substitute its business judgment for that of the NSCC board 
of directors. When, as in this case, the Commission has no 
cause to believe that the processor will be unable to provide 
the safeguards and efficiencies required by the Act, a clearing 
agency's decision to terminate the services of a processor 
and retain another processor, act as its own processor or use 
a subsidiary or affiliated entity as its processor, is an appro- 
priate exercise of business judgment, with or without resort to 
competitive bidding.194 


In its application NSCC indicated that it would exercise 
NCC’s rights under the five-year NCC-BNCC facilities man- 
agement agreement to terminate BNCC by paying the early 
termination penalty applicable to a termination during the 
agreement's third year.199 NSCC’s termination of BNCC 
pursuant to the NCC-BNCC agreement is not central to the 
broad regulatory decisions which the Commission is making 
today. Moreover, the Commission does not believe that 
BNCC’s termination requires the Commission to treat 
NSCC’s judgment to retain SIAC without competitive bidding 
differently from other business judgments by engaging in the 
questionable exercise of revisiting a determination involving 
complex operational and financial matters. 


In view of the flexibility NSCC will have under the Manage- 
ment Agreement, the continuity provided by SIAC’s retention 
and the importance of NSCC’s retention of SIAC to the 
accords which have made possible the initiative represented 
by NSCC’s establishment, NSCC’s failure to resort to com- 
petitive bidding does not, in the Commission's opinion, war- 
rant disapproval of NSCC’s application or imposition of the 
substantial delay in achieving the advantages of Phase Il 
operations which would be entailed in resorting to competitive 
bidding at this time. 
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Alternative Approaches Considered 


In order to determine whether there were any alternatives to 
the registration of NSCC which arguably had less anticompet- 
itive impact and an equal potential for achieving the Act's 
objectives, the Commission evaluated three theoretical alter- 
natives, each of which presupposed denial of NSCC’s regis- 
tration and the Commission's adoption of rules which would 
require all registered clearing agencies, including NSCC to 
provide the levels of service necessary for the establishment 
of a national system.'%* The three alternatives were: (i) 
competition among fully interfaced entities, including NCC; (ii) 
merger of NCC with a clearing agency other than ASECC or 
SCC; and (iii) NCC’s discontinuation of clearing and settle- 
ment operations and retention of OTC comparison opera- 
tions.195 Each of the alternatives was compared with the plan 
outlined in NSCC’s application to determine relative imple- 
mentation times, operating costs, ability to facilitate the 
establishment of a national system and effects on competition 
among brokers and dealers. 


The following assumptions were made regarding the impact 
of the alternatives on competition: (i) operation of NCC as a 
fully-competitive entity was assumed to be possible and to 
have less of an adverse impact on competition among 
clearing agencies in New York City than NSCC’s establish- 
ment; (ii) merger of NCC with a clearing agency other than 
ASECC or SCC was assumed to be financially and opera- 
tionally feasible and to result in less concentration of clearing 
and settlement volume in one entity than NSCC’s establish- 
ment; and (iii) NCC’s discontinuation of clearing and settle- 
ment activities was assumed to be financially and opera- 
tionally feasible and to result in the same dispersion of NCC’s 
discontinued. clearing and settlement volume among other 
clearing agencies as NSCC’s establishment while withhold- 


ing from NSCC the ability to perform comparison for OTC 
transactions. 


Because NSCC’s establishment would require fewer compar- 
ison and clearing interfaces than any alternative except 
NCC's merger with another clearing agency, would entail less 
disruption of existing clearing and settlement arrangements 
than any alternative except operation of NCC as a fully 
compéstitive entity and already has been the subject of a 
year’s planning and development, the Commission believes 
NSCC’s plans could be implemented significantly sooner than 
any of the alternatives. Comparison of the alternatives’ theo- 
retical operating costs suggested that, except for NCC’s 
merger with another registered clearing agency, which argua- 
ble could provide the same operating cost savings as 
NSCC's establishment, none of the alternatives would reduce 
administrative overhead or duplicative facilities, and conse- 


quently operating costs, as much as NSCC’s establish- 
ment.196 


Because none of the alternatives would have NSCC’s poten- 
tial for maintaining and expanding the NCC branch network 
and the services available through that network,’ no alter- 
native would foster competition between brokers and dealers 


























located in New York City and brokers and dealers located 
outside New York City to the same extent as NSCC’s 
establishment and no alternative would be likely to provide an 
extensive branch network through which the business of 
brokers and dealers located outside major financial centers 
could become the object of competition among a number of 
registered clearing agencies. As a result of its comparative 
analysis, the Commission concluded that none of the alterna- 
tives could be implemented as soon as NSCC’s Phase || 
operations, only the merger of NCC with another clearing 
agency would have the potential of providing the same 
operating cost savings as Phase II operations and none of 
the alternatives would permit increased competition among 
brokers and dealers to the same extent as NSCC’s Phase II 
operations. 


In the absence of evidence that would warrant predicating 
regulatory action on the assumption that clearing and settle- 
ment is a natural monopoly,'9® the Commission did not 
explore in depth alternatives to NSCC’s registration requiring 
allocation of territories or issues among NSCC and other 
registered clearing agencies or other kinds of restraints 
fundamentally affecting free competition among clearing 
agencies. Based on its experience in regulating securities 
markets, clearing agencies, brokers and dealers, transfer 
agents and securities information processors and the knowl- 
edge of the dynamics of competition among securities mar- 
kets and clearing agencies acquired in the course of efforts to 
structure a national market system and an accompanying 
national clearing and settlement system, the Commission has 
concluded that the benefits and economic discipline of com- 
petition can be attained in the clearing and settlement area. 
Accordingly, rather than adopting approaches appropriate to 
a natural monopoly, the Commission has sought to free the 
competitive potential present in the clearing and settlement 
area by imposing conditions on NSCC's registration designed 
to sever existing restrictive ties between clearing agencies 
and their affiliated securities markets.199 


The legislative history of the 1975 Amendments stresses the 
need for the Commission to facilitate the establishment of a 
national clearing and settlement system at the earliest possi- 
ble date.2°° For this mandate to be carried out and a national 
clearing and settlement system to be in place in time to 
receive the transactions of a national market system, initia- 
tives which moved toward national solutions to processing 
problems and which accord with the purposes of the Act must 
be encouraged and carried forward. If the Commission is to 
discharge in a timely manner its statutory obligations to foster 
national market and clearing systems, it must in large meas- 
ure base its decisions in those highly technical and complex 
areas on concrete proposals submitted to it such as NSCC’s 
application for registration. Recognizing the urgency of its 
task, the Commission has reviewed, analyzed and evaluated 
NSCC’s application for registration and has considered the 
three alternatives described previously. The Commission has 
not considered other possible alternatives which, in the 
absence of definitive plans, would be at best theoretical 
constructs. ; 


IMPLEMENTATION AND MONITORING 


In granting NSCC’s registration the Commission has re- 
viewed and analyzed NSCC’s application, evaluated NSCC’s 
projected Phase II operations in accordance with the criteria 
of Section 17A(a)(1) of the Act, weighed the results of its 
evaluation against the concerns of Section 17A(a)(2) of the 
Act and made the determinations pursuant to Section 
17A(b)(3) of the Act which the Commission is making at this 
time. The Commission believes that by contributing to the 
establishment of a national clearing system with the charac- 
teristics envisioned by the Act at the earliest possible date, 
the determination to grant NSCC’s registration will be instru- 
mental in ensuring that the development of a national market 
system is not delayed for want of a national clearing system. 
Although in light of the information available at this time the 
Commission believes that its decision is correct and repre- 
sents the most likely avenue for reaching the Act’s objectives 
at an early date, the Commission recognizes it is engaged in 
a complex and dynamic regulatory endeavor whose parame- 
ters and objectives necessarily must change in response to 
new technological advances and new developments in the 
nation’s securities markets. Accordingly, the Commission 
intends to monitor closely the effects of the decision it is 
making today. 


Aithough the Commission believes the decision made today 
is fully consistent with the objectives of the Act, the Commis- 
sion is comforted by the realization that it may, if necessary, 
substantially modify or reverse that decision. Should the 
results of the Commission’s monitoring disclose the evolution 
of relationships among clearing and settlement entities and 
participants in the clearing and settlement process which 
indicate the need for new or different approaches to the 
registration of clearing agencies, the Commission will under- 
take appropriate action pursuant to its authority under the Act. 


In addition to the Commission’s continuing jurisdiction under 
the Act and oversight of NSCC as a registered clearing 
agency,2°1 the registration granted by this order is conditional 
and may be withdrawn if the conditions contained in this 
order are not satisfied or if it appears to the Commission that 
delays in satisfying the conditions warrant the exploration of 
other approaches to facilitate the prompt establishment of a 
national clearing and settlement system. The Commission 
may modify any part of the conditions prior to the initiation of 
Phase Il operations if the Commission determines that 
NSCC’s satisfaction of the conditions is being delayed by 
other persons or that such action is necessary or appropriate 
to carry out the purposes of the Act. 


This order directs NSCC to establish coordinating groups 
during Phase | to facilitate the establishment and operation of 
interfaces and NSCC branch facilities in which one or more 
other clearing corporations elect to participate. The Commis- 
sion believes that these groups will serve as forums in which 
difficulties and lapses in cooperation encountered by NSCC 
and other registered clearing agencies in their joint efforts to 
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establish interfaces and branch facilities can be identified and 
either resolved or brought to the attention of, and resolved by, 
user boards. Before implementation of Phase Il operations, 
the Commission will determine, on the basis of the coordinat- 
ing groups performance during Phase |, whether it is neces- 
sary or appropriate to continue their existence during Phase 
I. 


Currently, the Commission is conducting proceedings in 
connection with continuing the registration of 13 clearing 
agencies registered on December 1, 1975.292 As part of 
those proceedings and in connection with the determinations 
with respect to NSCC’s registration not made in this order, 
the Commission will consider, during the period before the 
implementation of Phase |! and thereafter, such matters as (i) 
the issues which should be included in the book entry portion 
of a national clearing and settlement system, (ii) the appropri- 
ateness and parameters of interface fees for movements 
between securities depositories, (iii) the bases on which and 
arrangements under which registered clearing agencies 
should participate in other registered clearing agencies,?° (iv) 
the extent to and manner in which registered clearing agency 
operations should facilitate settlements between brokers and 
dealers and their institutional customers, (v) the size and 
nature of the clearing fund contributions and other member- 
ship requirements to which participants in registered clearing 
agencies should be subject in general and as participants in 
more than one registered clearing agency and (vi) the extent 
to which clearing agencies should be obligated to disclose 
cost and revenue data to participants and owners. At the 
same time, the Commission will be considering areas in 
which it should exercise its rulemaking authority with respect 
to registered clearing agencies. In the discharge of this broad 
range of regulatory responsibilities the Commission will seek 
to harmonize the Act’s objective of developing a national 
clearing and settlement system with NSCC’s initiation of 
Phase II operations. 


While NSCC will operate in the context of the continuing 
oversight conducted by the Commission in discharging its 
regulatory responsibilities with respect to securities markets, 
clearing agents, brokers and dealers, transfer agents and 
securities information processors, the Commission will imple- 
ment measures uniquely intended to isolate, identify and 
evaluate the effects of NSCC’s establishment on each of 
those entities. 


In addition to meetings with registered clearing agencies and 
their participants to determine the rate of NSCC’s progress 
toward the implementation of Phase II and the effects of its 
pricing policies, the Commission plans to establish a program 
for the receipt of regular reports from registered clearing 
agencies covering such matters as (i) price and service data, 
(ii) aggregate clearing volume and number of participants, (iii) 
volume in either direction through each interface or link 
(detailed) as to each participant; (iv) names of participants 
withdrawing from registered clearing agencies, (v) the history 
of clearing volume generated by withdrawing participants, (vi) 
Clearing volume generated by participants joining registered 
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clearing agencies during the six months before their joining 
and (vii) cost and revenue data for the clearance and 
settlement operations (detailed as to, among other things, 
comparison, interface and branch facility operations). The 
Commission will also monitor the effects and appropriateness 
of the $0.12 fee imposed pursuant to the NSCC sharehold- 
ers’ agreement in connection with the Commission's survey 
of Self-Regulatory Organizations and Subsidiaries.2°4 


In appropriate instances, the Commission may determine that 
cost data obtained from registered clearing agencies with 
respect to matters such as interface, comparison and branch 
facility operations should be furnished to other clearing agen- 
cies participating in the interfaces or branch facility opera- 
tions. 


DETERMINATIONS, CONDITIONS AND DIRECTIVES 


NSCC having made application for registration as a clearing 
agency pursuant to Sections 17A(b) and 19(a)(1) of the Act 
and, pursuant to Rule 17Ab2-1 under the Act, having re- 
quested the Commission to exempt NSCC from one or more 
of the requirements as to which the Commission is directed to 
make determinations pursuant to subparagraphs (A)—(I) at 
Section 17A(b)(3) of the Act; 


And the Commission having determined: that NSCC is so 
organized and has the capacity to be able to facilitate the 
prompt and accurate clearance and settlement of securities 
transactions for which it is responsible, to safeguard securi- 
ties and funds in its custody or control or for which it is 
responsible, to comply with the provisions of the Act and the 
rules and regulations thereunder and to carry out the pur- 
poses of Section 17A of the Act; that the rules of NSCC do 
not impose any schedule of prices, or fix rates or other fees, 
for services rendered by its participants; that the rules of 
NSCC are designed te promote the prompt and accurate 
clearance and settlement of securities transactions, to assure 
the safeguarding of securities and funds which are in NSCC’s 
custody or control or for which it is responsible, to foster 
cooperation and coordination with persons engaged in clear- 
ance and settlement of securities transactions, to remove 
impediments to and perfect the mechanism of a national 
system for the prompt and accurate clearance and settlement 
of securities transactions, and, in general, to protect investors 
and the public interest; and that the rules of NSCC do not 
impose any burden on competition not necessary or appropri- 
ate in furtherance of the purposes of the Act; 


IT IS ORDERED, that NSCC’s registration be and it hereby is 
granted, subject to the terms contained in this order and to 
the following conditions and directions, this 13th day of 
January 1977, to be effective for not more than 18 months, 
implementation thereof by NSCC to occur not earlier than 
January 20, 1977; and 


FURTHER ORDERED, that NSCC may not begin operating, 
as an integrated system, the clearing and settlement systems 
currently operated by the American Stock Exchange Clearing 
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Corporation (“ASECC”), the National Clearing Corporation 
(“NCC”) and Stock Clearing Corporation (“SCC”) or make, 
without prior Commission approval, any changes in the rules, 
operating procedures or facilities management arrangements 
of NSCC or any of its operating divisions in effect immedi- 
ately following issuance of its order unless NSCC shall have 
first 


(i) established full interfaces with each of the Midwest 
Clearing Corporation (“MCC”); Pacific Clearing Corpo- 
ration (“PCC”); and Stock Clearing Corporation of 
Philadelphia (“SCCP”) and appropriate links with Bos- 
ton Stock Exchange Clearing Corporation (“BSECC’”) 
and TAD Depository Corporation (“TADDC’”) and of- 
fered to operate each interface and link under agree- 
ments which would provide that the parties to the 
interface or link would not charge each other for 
interface movements or charge their participants either 
an interface fee or any fee which would operate as an 
interface fee; 


(ii) provided, at cost, efficient facilities, and cooperated 
with brokers and dealers and other registered clearing 
agencies in the development of alternative means, 
through which brokers and dealers may compare, 
either directly or through an agent, transactions eligible 
for comparison at NSCC, and enabled its participants 
to effect comparison, clearance and settlement of New 
York Stock Exchange, Inc. (“NYSE”), American Stock 
Exchange, Inc. (“Amex”) and over-the counter (“OTC”) 
transactions through the NSCC branch network; 


(iii) begun operating existing NCC branch facilities so 
that those facilities, and any other branch facilities 
established by NSCC, provide, at a minimum, the 
same level of service provided through the facilities to 
NSCC participants to participants in any other regis- 
tered clearing agency which agrees to use any of the 
facilities and to defray a portion of any such facility's 
operating costs equal to such clearing agency's propor- 
tionate. use of the facility; and 


(iv) furnished without charge to any registered clearing 
agency which requested them computer programs for 
the performance of trade comparison for OTC transac- 
tions between the registered clearing agency's partici- 
pants and made arrangements for any other registered 
clearing agency which is willing to do so to compare all 
OTC transactions between participants in different reg- 
istered clearing agencies, without charge to such regis- 
tered clearing agencies, or, if no other registered 
clearing agency is willing to do so, undertaken to 
compare all such transactions without charge to regis- 
tered clearing agencies; and 


FURTHER ORDERED, that in order to facilitate establish- 
ment of the interfaces and links referred to in the first 
condition and the shared operation of branch facilities re- 
ferred to in the third condition, NSCC be and it hereby is 


directed to offer to constitute a coordinating group for each 
interface or link which NSCC establishes and each branch 
facility in which one or more registered clearing agencies 
other than NSCC elect to participate. The composition of the 
coordinating groups is to be as follows: in the case of an 
interface or link, (i) a representative of NSCC, (ii) a represent- 
ative of an NSCC participant designated by NSCC that 
intends to use the interface or link, (iii) a representative of the 
other clearing agency participating in the interface or link and 
(iv) a representative of a participant in the other clearing 
agency designated by it which participant intends to use the 
interface or link; and, in the case of a branch facility in which 
one or more registered clearing agencies other than the 
NSCC elect to participate, (i) a representative of NSCC, (ii) a 
representative of an NSCC participant that uses the branch 
facility, (iii) a representative of each other registered clearing 
agency that elects to participate in the branch facility and (iv) 
a representative of a participant in each other registered 
clearing agency designated by it which participant intends to 
use the branch facility. During the period preceding imple- 
mentation of integrated systems operations each coordinating 
group shall meet periodically and upon the call of two or more 
of its members and, not less frequently than once a month 
during this period, shall report to NSCC and to the other 
registered clearing agency or agencies represented in the 
group on the progress made in establishing the interface, link 
or branch facility and on any difficulties encountered in its 
establishment. 


By the Commission (Chairman Hills and Commissioners 
Loomis, Evans and Pollack). 


George A. Fitzsimmons 
Secretary 





1 Pub. L. No. 94-29, § 16, 89 Stat. 146 (1975. 


2 Section 3(a)(23) of the Act, 15 U.S.C. 78(c)(a)(23) (1975), 
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corporations and securities depositories. See a/so N.Y. Uni- 
form Commerical Code, Sections 8-102(3) and 8-320 (Mc- 
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tion and depository functions, see discussion under “Charac- 
teristics of a National System” infra. 


3 Securities Exchange Act Release No. 12274 (March 29, 
1976), 41 FR 14455 (April 5, 1976). 


4 The Act, Section 2, 15 U.S.C. 78(b) (1975). 
5 The Act, Sections 2 and 17A. 
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7 Securities Exchange Act Release No. 12954 (November 3, 
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quently consented to an extension of time for concluding 
these proceedings to January 13, 1977. 


8 The Act, Section 17A(a)(1). 
9 The Act, Section 17A(a)(2). 


104d. 


11 The determinations the Commission is making under the 
Act and the duration of, conditions to and directives issued in 
connection with NSCC’s registration are set forth below under 
“DETERMINATIONS, CONDITIONS AND DIRECTIVES.” 


12 Securities and Exchange Commission, Study of Unsafe 
and Unsound Practices of Brokers and Dealers, H.R. Doc. 
No. 231, 92d Cong., 1st Sess. 13 (1971) [hereinafter cited as 
“Study of Unsafe and Unsound Practices”); see also Securi- 
ties Industry Study, Report of the Subcomm. on Commerce 
and Finance of the House Comm. on Interstate and Foreign 
Commerce, H.R. Rep. No. 92-1519, 92d Cong., 2d Sess. 
(1972) [hereinafter cited as “1972 House Securities Industry 
Study]; Securities Industry Study, Report of the Subcomm. 
on Securities of the Senate Comm. on Banking, Housing and 
Urban Affairs for the Period Ended February 4, 1972, 92d 
Cong., 2d Sess. (Comm. Print 1972) [hereinafter cited as 
“1972 Senate Securities Industry”]; Securities Industry 
Study, Report of the Subcomm. on Securities of the Senate 
Comm. on Banking, Housing and Urban Affairs, 93d Cong., 
ist Sess. (Comm. on Banking, Housing and Urban Affairs, 
93d Cong., 1st Sess. (Comm. Print 1973) [hereinafter cited 
as “1973 Senate Securities Industry Study”’]. 


13 Study of Unsafe and Unsound Practices, supra note 12, 
at 13-14. 


14 A “fail to deliver represents the obligation of a broker or 
dealer to deliver securities to another broker or dealer beyond 
the conventional five business day settlement period. A “fail 
to receive,” the converse of a “fail to deliver,” represents the 
obligation of a broker or dealer to pay money to another 
broker or dealer against receipt of a security after the 
settlement period has passed. 


15 Clearance and Settlement of Securities Transactions, 
Hearings on S. 3412, S. 3297 and S. 2551 Before the 
Subcomm. on Securities of the Senate Comm. on Banking, 
Housing and Urban Affairs, 92d Cong., 2d Sess., 95-96 
(1972) [hereinafter cited as “Clearance and Settlement Hear- 
ings’’}. 


16 /d. at 96; Securities Processing Act, Hearings on H.R. 
14567, H.R. 14826 and S. 3876 Before the Subcomm. on 
Commerce and Finance of the House Comm. on Interstate 
and Foreign Commerce, 92d Cong., 2d Sess., 100 (1972) 
[hereinafter cited as “Securities Processing Act Hearings’”’]. 


17 Study of Unsafe and Unsound Practices, supra note 12, 
at 13 and 14, 165-168; 7972 Senate Securities Industry 
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Study, supra note 12, at 16-17; 1972 House Securities 
Industry Study, supra note 12, at 4-6. 


18 Study of Unsafe and Unsound Practices, supra note 12, 
at 11-20; Clearance and Settlement Hearings, supra note 
15, at 97. 


19 1972 House Securities Industry Study, supra note 12, at 
6, 10. 


20 Clearance and Settlement Hearings, supra note 15, at 97. 
21 Id. 


22 Id. 


23 1972 House Securities Industry Study, supra note 12, at 
9-10; Study of Unsafe and Unsound Practices, supra note 
12 at 14. 


24 Improved National Securities Transfer System, Report of 
the Senate Comm. on Banking, Housing and Urban Affairs 
to Accompany S. 3876, S. Rep. No. 92-1009, 92d Cong., 2d 
Sess. 1 (1972). 


25 See, e.g., Securities Exchange Act Release Nos. 9376 
(November 8, 1971), 9594 (May 12, 1972), 9633 (June 14, 
1972), 9856 (November 10, 1972), and 11497 (June 26, 
1975). 

26 Pub. L. No. 91-598, 84 Stat. 1636 (1970). 

27 Section 11(h) of the SIPC Act, 15 U.S.C. 78 KKK(h) (1970) 


28 Study of Unsafe and Unsound Practices, supra note 12 
at 35-36. 


23:0. at 1: 


30 /d. at 5-6, 39. 

31 See, e.g., 1972 House Securities Industry Study, supra 
note 12; 1972 Senate Securities Industry Study, supra note 
12; 1973 Senate Securities Industry Study, supra note 12. 


321972 House Securities Industry Study, supra note 12, at 
60. 


33 S 3412 and H.R. 14567 (92d Cong., 2d Sess. (1972)). 

34 See S. 2551, S. 3297, S. 3876, H.R. 14826 and H.R. 
16946 (92d Cong., 2d Sess. (1972)); S. 2058 and H.R. 5050 
(93d Cong., 1st Sess. (1973)); S. 249 and H.R. 4111 (94th 
Cong., 1st Sess. (1975)). 

35 The Act, Section 2. 


36 The Act, Section 17A(a)(1). 
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37 Securities Acts Amendments of 1975, Report of the 
Senate Comm. on Banking, Housing and Urban Affairs to 
Accompany S. 249, S. Rep. No. 94-75, 94th Cong., 1st 
Sess. 4 (1975) [hereinafter cited as “Senate Report on S. 
249"]. The Senate Report on S. 249 summarizes the Com- 
mittee’s concerns about securities processing as follows: 


Processing economies, the public interest in protecting 
investors against loss of securities and cash, the 
financial and operational responsibilities of broker-deal- 
ers, the need for greater public confidence in the 
market system, and the expectation that the markets of 
the future will be required to handle higher volume, all 
require a modernized national system for consummat- 
ing securities transactions. The need for legislation is 
Clear. /d. at 6. 


38 /d. at 5. 
39 The Senate Report on S. 249 stated: 


S. 249 would facilitate the creation of a system of 
centralized regulation and decisionmaking which ex- 
tends to every facet of the securities handling process 
involving securities transactions within the United 
States—clearing agencies, depositories, corporate is- 
suers and transfer agents. Only by the creation of a 
central authority in operational matters can paperhan- 
dling problems be squarely addressed; only the crea- 
tion of such authority can assure the prompt develop- 
ment of a national clearing system. .. . /d. at 55. 


40 /d. at'55. 


411d. at 126. 
42Specifically, the Senate Report on S. 249 stated: 


Securities processing costs are necessarily passed on 
to investors in the form of the commission rates they 
are charged. Investor participation in the market, partic- 
ularly the participation of the small investor, is in part 
related to the costs of investing. The Committee is 
convinced that one of the most important steps that can 
be taken to assure that commission charges are rea- 
sonable and fair is to foster cost savings in the 
processing end of the securities business. S. 249 is 
intended to do that. /d. at 5-6. 


43Securities Acts Amendments of 1975, Conference Report 
to Accompany S. 249, Joint Explanatory Statement of the 
Comm. of Conference, H.R. Rep. No. 229, 94th Cong., ist 
Sess. 102 (1975) [hereinafter cited as “Conference Report’’}. 


44For example, it its report on H.R. 4111 (the House version 
of the 1975 Amendments), the House Committee on Inter- 
state and Foreign Commerce, after stressing the projected 
efficiencies of a national clearing and settlement system, 
stated: 


It should be made clear that the statutory charge to 


develop a unified system for the clearance and settle- 
ment of securities transactions does not carry with it 
the cali—nor does it grant the authority—to eliminate 
competition among separate entities in the perform- 
ance of these functions. Many of the innovations and 
improvements in clearance and settlement of the last 
several years have been the product of vigorous and 
healthy competition among different service entities. 
Often new market entrants have been responsible for 
the most significant advances. The Committee be- 
lieves, therefore, that a national system, through [sic] 
fully integrated, must make full allowance for the contin- 
uance and future entry of separate service entities. 
(Securities Reform Act of 1975, Report of the House 
Comm. on Interstate and Foreign Commerce to Ac- 
company H.R. 4111, H.R. Rep. No. 94-123, 94th 
Cong., 1st Sess. 51 (1975)). 


45|t had been suggested that, in adopting the 1975 Amend- 
ments, Congress should require the Commission to cleave to 
a “least anticompetitive” standard in making rules and regula- 
tions under the Act, but Congress determined instead to grant 
broader discretion to the Commission and to view the need 
for competition in the context of the Act as a whole and its 
several objectives so that burdens on competition could be 
accepted where necessary or appropriate in furtherance of 
the purposes of the Act. See Statement of Donald |. Baker, 
Deputy Assistant Attorney General, Antitrust Division, Depart- 
ment of Justice, in Hearings on S. 249 Before the Sub- 
comm. on Securities of the Senate Comm. on Banking, 
Housing and Urban Affairs, 94th Cong., 1st Sess. 244-252, 
257-262 (1975); see also Securities Exchange Act Release 
No. 12737 (August 25, 1976) at 59-60, 41 FR 38847 (Sep- 
tember 13, 1976). 


46The characteristics of a national clearing and settlement 
system and the benefits which the Commission believes such 
a system would provide were discussed in detail in Securities 
Exchange Act Release No. 12954 (November 3, 1976), 41 
FR 49721 (November 10, 1976). 


47Trade comparison procedures vary depending on the trad- 
ing mechanisms used, the kinds of securities traded and 
trading volume and are likely to present further variations as 
the nature of the securities markets changes. 


48Transfer agent operations vary greatly in degree of automa- 
tion and volume of transfers processed and are rapidly 
changing in response to new technologies. 


49Pursuant to Section 17(f)(2) of the Act, 15 U.S.C. 78q(f)(2) 
(1975), the Commission has adopted a rule relating to 
fingerprinting requirements for, among others, clearing agen- 
cies and transfer agents. Securities Exchange Act Release 
No. 12214 (March 16, 1976), 41 FR 13594 (March 31, 1976), 
announced a lost and stolen securities program and adopted 
a rule regarding reporting and inquiry with respect to missing, 
lost and. stolen securities. Securities Exchange Act Release 
No. 13053 (December 10, 1976), 41 FR 54923 (December 
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16, 1976). 


s0Pursuant to Sections 17(d)(1) and 19(g)(2) of the Act and 
Section 9(c) of the SIPC Act, 15 U.S.C. 78iii(c) (1975), the 
Commission has adopted and proposed rules for the alloca- 
tion of responsibilities among “self-regulatory organizations,” 
a term which Section 3(a)(26) of the Act defines to include 
registered clearing agencies. Securities Exchange Act Re- 
lease No. 12352 (April 20, 1976), 41 FR 18879 (May 7, 
1976). 


5™Book entry movement” occurs when a clearing agency 
credits and debits participants’ accounts to effect transfers 
between participants of securities registered in the name of 
the clearing agency and held for its participants. 


52See subparagraph 17A(a)(1)(A) of the Act. 


53The term “financial institutions” includes banks, insurance 
companies, investment companies, clearing agencies and 
any other entities which receive, deliver or hold securities. 
See subparagraph 17A(b)(3)(B) of the Act. 


54Comparison, the process by which participants in the 
securities markets reach agreement on the existence and 
terms of trades made in the marketplace, culminates in the 
production and submission to the accounting operation of 
contract lists representing transactions which have been 
confirmed by both parties. 


55The accounting process generates the money and securi- 
ties settlement obligations of participants in clearing corpora- 
tions. Continuous netting and daily balance order accounting 
systems generate net positions to be received or delivered 
and thereby minimize the required number of securities 
settlements; other accounting systems, such as trade-by- 
trade systems, do not net obligations. 


56Obligations generated by the accounting function are satis- 
fied through the settlement process by the delivery and 
receipt of funds and securities. 


57Although the national system would include a number of 
entities through which one account processing would be 
available, a participant should not be required to belong, or 
relate directly, to more than one entity. See subparagraphs 
17(a)(1)(A) and (D) of the Act. 


58See subparagraphs 17A(a)(1)(A), (C) and (D) of the Act. 


59See subparagraphs 17A(a)(1)(B) and (D) of the Act. 


60“Same-day turnaround” is the ability of a participant to 
redeliver securities to another participant on the day on which 
they are received. 


61See subparagraph 17A(a)(1)(B), (C) and (D). 


62Currently, most clearing corporations guarantee transac- 
tions from and after settlement date by interposing the 
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corporation between the parties to the transactions. 


63A “mark-to-the-market” payment is the amount required by 
a Clearing system from any party to a trade guaranteed by the 
system who becomes a potential net obligor of the system 
because the market price of the securities involved in the 
clearing transactions moves away from the contract price for 
the clearing transaction. 


In the future it may be appropriate for clearing corporations to 
guarantee trades as of trade date and provide mark-to-the- 
market protection from trade date onward. 


In a continuous netting system, settlement obligations run 
primarily between each participant and the system which, on 
settlement day, generates net obligations to deliver securities 
to the system against payment (“short-valued positions”) or 
to receive securities from the system and make payment for 
them (‘‘long-valued positions’). 


65The non-book entry clearing components of the national 
system could use continuous netting, daily balance order, 
trade-by-trade or any other clearing system which would 
produce receive and deliver instructions. 


6In the case of certificate settlement, the same-day turna- 
round capacity of the national system would be limited by the 
location at which deposits and withdrawals are made and by 
transfer agent turnaround times. Accordingly, turnaround time 
could vary depending on whether the deposit or withdrawal 
were in-town or at a remote location and on whether the 
transfer agent involved were in-town or out-of-town. 


§7The alternative—a link between each clearing entity and 
each depository in the system—would appear, at the present 
time, to pose significant communications problems. However, 
as long as all depositories are interfaced, a participant would 
be able to relate to the entire depository network by relating 
to one depository and would not necessarily require direct 
access to more than one depository. 


§8In its ultimate form, the TAD concept would replace the 
stock certificate with computerized stockholder lists, main- 
tained by TAD’s, which would serve both as the issuers’ stock 
records and as stockholders’ ownership records. The lists 
would be updated continuously. Communications between 
TAD's and institutional customers, brokers and dealers, 
banks and others would be effected through instruction 
routing entities located in various financial centers throughout 
the United States. The instructions would direct the TAD’s (i) 
to effect book entry transfers and pledges between partici- 
pants by debiting and crediting the TAD’s records and (ii), if 
necessary, to issue and deliver physical certificates. 


69A valued delivery is made against payment for the securi- 
ties delivered; a free delivery is not made against payment. 


70Each centra) depository presumably would have to have a 
network of deposit and withdrawal facilities. 























71Currently, the time necessary to complete the transfer 
process has led to the practice of withdrawing from a 
depository certificates registered in the name of the deposi- 
tory or of a depositing broker and executed in a form or 
accompanied by documents which make the certificates 
negotiable. This practice is necessary to permit delivery on a 
same-day basis to institutions and others which make pay- 
ment only against receipt of certificates. Presumably, partici- 
pation of more institutions in depositories will reduce the 
importance of an expedited certificate withdrawal capability. 


72In a TAC arrangement the depository maintains all but a 
working supply of certificates of an issue with the transfer 
agent custodian in the form of a balance certificate. As the 
need for certificates in the depository changes, the depository 
adjusts its in-house inventory by increasing or decreasing the 
number of shares held in-house in nominee name and 
correspondingly decreasing or increasing the number of 
shares held by the transfer agent. Appropriate shipments of 
certificates between the depository and transfer agent are 
made in connection with the adjustments. 


73The Act, subparagraph 17A(a)(1)(A). 
74The Act, subparagraph 17A(a)(1)(B), (C) and (D). 


75Reductions in the costs of relating to present systems 
would result primarily from such advantages of one account 
processing as (i) the ability of participants’ back-office person- 
nel to be familiar with one set of procedures and to use one 
set of forms in processing securities transactions, (ii) the 
ability of participants to make one daily money settlement 
(rather than multiple and possibly offsetting money settle- 
ments) and (iii) reductions in the facilities and personnel in 
participants’ back offices associated with the delivery, receipt 
and handling of certificates. 


76Because currently a participant may have clearing positions 
settling in more than one system, individual ciearing agencies 
may not become aware of more than a normal exposure 
even though the participant's combined exposure in all clear- 
ing systems is abnormally large. 


77The Department of Justice has recommended the retention 
of securities in depositories as a means of reducing securities 
thefts. “Suggestions by the Department of Justice for Safe 
Handling of Marketable Securities by Financial Institutions, 
Including Hints for Detecting Counterfeit, Forged, Worthless 
and Spurious Securities.” Department of Justice announce- 
ment (December 23, 1974) at p. 1. 


78Adopted in Securities Exchange Act Release No. 11787 
(November 3, 1975), 41 FR 52356 (November 10, 1975). 


79On December 1, 1975, the Commission granted registration 
pursuant to paragraph (c)(1) of the Rule to 13 clearing 
agencies: ASECC, Boston Stock Exchange Clearing Corpo- 
ration (“BSECC”), Bradford Securities Processing Services, 
Inc. (“SPS”), The Depository Trust Company (“DTC”), Mid- 


west Clearing Corporation (“MCC”), Midwest Securities Trust 
Company (“MSTC”), NCC, The Options Clearing Corporation 
(“OCC”), Pacific Clearing Corporation (“PCC”), Pacific Secu- 
rities Depository Trust Company (“PSDTC”), SCC, Stock 
Clearing Corporation of Philadelphia (“SCCP”) and TAD 
Depository Corporation (“TADDC’). 


Subsequently, pursuant to paragraph (c)(1) of the Rule, the 
Commission registered the New England Securities Deposi- 
tory Trust Company (“NESDTC”), a wholly-owned subsidiary 
of the Boston Stock Exchange, upon the same findings made 
in connection with the December 1, 1975, registrations. 


80The Act, subparagraph 17A(b)(3)(A). 
8'1The Act, subparagraph 17A(b)(3)(E). 
82The Act, subparagraph 17A(b)(3)(F). 
®3The Act, subparagraph 17A(b)(3)(I). 


In accordance with Rule 17Ab2-1 under the Act, the Commis- 
sion has not made any determinations with respect to the 
following portions of subparagraphs (A)—(l) of Section 
17A(b)(3) of the Act: the portion of subparagraph (A) pertain- 
ing to NSCC’s ability to enforce compliance by its participants 
with its rule; any of subparagraphs (B), (C) or (D); the 
portions of subparagraph (F) prohibiting NSCC’s rules from 
permitting unfair discrimination among participants or regulat- 
ing matters not related to the purposes of Section 17A of the 
Act or the administration of NSCC; or any of subparagraphs 
(G) and (H). These determintions will be made prior to the 
expiration of NSCC’s 18-month registration. 


84The Act, Section 17A(a). 


85In response to the memorandum of understanding, the 
Commission released a letter addressed to the NASD and 
the NYSE in which the Commission recognized the need to 
develop a national system and recommended criteria for the 
Committee to consider in connection with its deliberations. 
Securities Exchange Act Release No. 10631 (February 7, 
1974). 


86in general, ASECC clears American Stock Exchange, Inc. 
(“Amex”) transactions; NCC clears OTC transactions; and 
SCC clears NYSE transactions. 


87SIAC is a communications, service and securities process- 
ing entity, owned 2/3 by the NYSE and '/3 by the Amex, which 
performs all securities processing operations for both SCC 
and ASECC. 


88The termination penalty was $250,000 if BNCC were termi- 
nated between October 1, 1974, and September 30, 1976, 
and $125,000 if BNCC were terminated between October 1, 
1976, and September 30, 1977. There was no penalty for 
termination after October 1, 1977. 
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88On April 23, 1975, Peter Del Col, Chairman of the Board of 
Bradford, wrote to the Amex, the NASD and the NYSE 
offering to bid competitively against SIAC for a contract to 
perform securities processing for ASECC, NCC and SCC and 
requesting the NYSE and the Amex to make available to 
Bradford information on which to base its bid. By letter dated 
May 6, 1975, Chairman James J. Needham of the NYSE 
informed Bradford that it would be premature for the NYSE to 
consider Bradford’s proposal and request for information 
before completion of the discussions then under way be- 
tween the NASD and SIAC user committees. 


90“*A Plan for Consolidation of Clearance and Settlement 
Activities for Listed and Over-the-Counter Stocks,” July 15, 
1975. 


The documents filed by NSCC, related correspondence, 
memoranda of meetings, transcripts of the oral presentations 
of data, views and arguments and comment letters on the 
application and on Commission releases issued in connection 
with the application are contained in Securities and Exchange 
Commission File No. 600-15 and are available for inspection 
at the Commission's Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. 


82N.Y. Uniform Commercial Code, Sections 8-102(3) and 8- 
320, supra note 2. The agreement contemplates that the 
Amex, NASD and NYSE, the parent corporations of ASECC, 
NCC and SCC, may become transferees of the stock of 


NSCC received by the subsidiary clearing and settlement 
entities. 


*8During the Commission's review of rules proposed by 
NSCC for combined systems operations, NSCC, as NCC’s 
assignee under the NCC-BNCC facitities management, will 
exercise NCC’s termination right by paying BNCC a $125,000 
early termination penalty. Thereafter, NSCC will direct SIAC 
to perform the NCC processing functions performed currently 
by BNCC in addition to the ASECC-SCC processing func- 
tions SIAC performs currently. 


%Sixty days before the election, the nominating committee's 
slate of candidates for the participant directors’ seats and for 
the following year’s nominating committee will be circulated to 
NSCC’s membership. The membership will be able to pro- 
pose alternative nominees upon the filing of a petition by the 
lesser of five percent of NSCC’s participants or 15 partici- 
pants. If any alternative nominees are proposed, a vote will 
be held in which the participants, voting cumulatively under a 
formula based on usage of NSCC, will select the nominees to 
be elected to the NSCC board and the nominating commit- 
tee. NSCC’s shareholders will vote for the slate selected by 
the nominating committee, if no opposing nominees are 
proposed, or for the nominees who received a majority of the 
participants’ votes, if opposing candidates are proposed and 
an election is held. 


The ceiling on payments to be received by a self-regulator 
would be subject to the proviso that any amounts in excess of 
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its ceiling for a given year would be paid to the self-regulator 
to the extent that in prior years the fees received were less 
than the ceiling. 


%6Not all NSCC’s fees will be based on cost, however; NSCC 
has indicated its fee structure will be designed to enable 
NSCC participants located outside New York City and relat- 
ing to NSCC through the former NCC branch network to pay 
the same clearing fees as NSCC participants located in New 
York City. 


97Settlement is the process through which securities trading 
obligations are satisfied by delivery and receipt of funds and 
securities. 


98All current clearing members of ASECC-SCC are partici- 
pants in DTC. 


88Sponsored accounts in DTC will be guaranteed by NSCC 
and, for participants with low clearing volume, will make that 
form of participation less expensive than direct participation. 
In order to encourage direct participation in DTC by any 
sponsored participant whose clearing volume increases to a 
point at which direct participation becomes economically 
justifiable, a participant's sponsored account fees will gradu- 
ate with increases in its clearing volume. 


100Senate Report on S. 249, supra note 37, at 58. The 
Conference Committee observed, in resolving the differences 
between the Senate and House bills that preceded the 1975 
Amendments, that those bills were both in agreement and 
would amend the Act “to establish a system for effective 
regulation and centralized decision-making extending to ev- 
ery facet of the securities handling process in the United 
States—clearing agencies, securities depositories, corporate 
issuers, and transfer agents.” Conference Report, supra 
note 43, at 102. 


101See Section 2 of the Act. 
102Section 17A(a)(2) of the Act. 


103in establishing the requirements for passing on applica- 
tions for registration of, among other things, clearing agen- 
cies, Section 19(a)(1) of the Act directs the Commission to 
expand the scope of its concern beyond Section 17A by 
providing that ‘(t]he Commission shall grant such registration 
if it finds that the requirements of [the Act] and the rules and 
regulations thereunder with respect to the applicant are 
satisfied.” 


104Transcript In the Matter of Application for Registration of 
National Securities Clearing Corporation, Commission File 
No. 600-15 (‘Proceeding Transcript’). During the course of 
the oral presentation of data, views and arguments, the 
Commission received presentations from 23 individuals rep- 
resenting the following organizations: ASECC, Amex, Boston 
Stock Exchange (“BSE”), BSECC, Legg Mason, Division 
First Regional Securities, Inc. (“Legg Mason”), MCC, MSTC, 
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Midwest Stock Exchange, Inc. (“MSE”), NASD, NCC, NSCC, 
NYSE, PSDTC, Pacific Stock Exchange, Inc. (“PSE”), Phila- 
delphia Stock Exchange, Inc. (‘PhIx”), Securities Industry 
Association (“SIA”), Securities Operating Division of the SIA 
(“SOD”), SCC, SCCP and Wedbush, Noble Cooke, Inc. 
(“Wedbush”). In excess of 500 pages of oral presentations 
were recorded and the Commission received over 300 pages 
of additional materials suppliementing those presentations. 


'05See Section 23(c) of the Act, 15 U.S.C. 78w(c) (1975); see 
also 17 CFR 201.27. 


106See discussion under “IMPLEMENTATION AND MONI- 
TORING” infra. 


107See discussion under “Background to the Application” 
supra. 


108Section 17A(e) of the Act directs the Commission to “use 
its authority under [the Act] to end the physical movement of 
securities certificates in connection with the settlement 
among brokers and dealers of transactions in securities 
consummated by means of the mails or any means or 
instrumentalities of interstate commerce.” 


109See discussion supra under “Characteristics of a National 
System” with respect to the capabilities which the Commis- 
sion believes a national clearing and settlement system 
should have in order to satisfy the requirements of Section 
17A of the Act. 


110Proceeding Transcript, supra note 104, and related docu- 
ments. 


"See “Background to the Application” and discussions 
under ‘Safeguards and Fixing Rates or Fees” and “Capacity 
to Facilitate and Promote the Prompt and Accurate Clearance 
and Settlement of Securities Transactions” supra. 


112Securities Exchange Act Release No. 9950 (Jan. 16, 1973) 
at 3-4, 38 FR 3902 (Feb. 8, 1973). [Footnote omitted.] See 
also PBW Stock Exchange v. Securities and Exchange 
Commission, 485 F. 2d 718 (3d Cir. 1973), cert. denied, 416 
U.S. 969 (1974). 


113Justification For a Consolidation of New York Clearing 
Facilities, [hereinafter cited as “Justification” | at 2, 10, 12. 


™4See discussion under “Cost Savings” supra. 


5The comparison estimated that improvements necessary 
under Model II to enable both the ASECC-SCC and NCC 
systems to provide Phase II levels of service would increase 
annual clearing corporation operating costs from the current 
$18.8 to $21.8 million range to the $23.6 to $27.1 million 
range, a net increase of from $4.8 to $5.3 million. Because 
participants would experience estimated annual savings of 
from $10.0 to $13.3 million, however, operations under Model 
Il would generate net annual industry savings of $5.2 to $8.0 


million. Justification supra note 113, at 17. 


6The NSCC estimates are based on comparisons of pro- 
jected costs under the general categories of “Manpower,” 
“Data Processing,” “Branch Network,” “Facilities,” “General” 
and “DTC Cost Increase.” After reviewing the components of 
those categories, the Commission concluded that the Model 
ll estimates for the “Manpower,” “Data Processing,” “Facili- 
ties” and “DTC Cost Increase” categories were overstated in 
an aggregate amount of $1 million. Justification supra note 
113 Exhibit I. 


'7The current annual operating costs of ASECC, NCC and 
SCC are $18.8 to $21.8 million, depending on volume. 


118The Commission's staff requested NSCC to assume, in 
comparing Model | and Model II clearing corporation operat- 
ing costs, that participant savings would be the same under 
Model | and Model II. The assumption that Model | and Model 
{1 could provide identical services is open to question, how- 
ever, and it is possible that participant savings under Model II 
could be higher or lower than under Model I. 


19See, e.g., Proceeding Transcript, supra note 104, at 6-15 
(NSCC), NSCC memorandum, filed June 4, 1976, containing 
a narrative description of the proposed merger and NSCC’s 
responses to a variety of questions posed by the staff, and 
letters of Bache Halsey Stuart Inc., August 23, 1976, and 
Bosworth Sullivan & Company, Inc., August 20, 1976. 


'20See, e.g., Proceeding Transcript, supra note 104, at 119- 
122 (SCCP), 151-154 (PSE) and 257 (MSE). 


121A “full interface” is one through which any participant in 
either of the interfacing clearing corporations can move all its 
transactions in issues eligible for comparison, clearing and 
settlement at both clearing corporations. 


'22The conditions to NSCC’s registration are set forth under 
“DETERMINATIONS, CONDITIONS AND DIRECTIVES” in- 
fra. 


'23See discussion of one account processing under “Charac- 
teristics of a National System” supra. 


124While the absence of interface charges will have the effect 
of spreading the costs of interfaces among all participants in 
a clearing corporation, the Commission believes it is appropri- 
ate for all clearing corporation participants to defray the costs 
of the national system's interface network. Current trading 
practices obligate the selling side of a transaction to make 
delivery to the buying side of the transaction. Once interfaces 
are in place, a party to a transaction effected on an exchange 
or through use of an OTC trading mechanism usually will not 
know the location at which the other party to the transaction 
has elected to clear and settle securities transactions. As a 
result, all parties to exchange and OTC transactions would 
have an equal likelihood of entering into sale transactions 
which would occasion the use of interfaces. 
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125NSCC wouid provide for participation by qualified brokers, 
dealers and financial institutions; see subparagraph 
17A(b)(3)(B) of the Act. 


126See “Characteristics of a National System” supra. 


1270n December 19, 1975, the Commission adopted Rule 
19c-1 under the Act. Pursuant to that Rule, after January 2, 
1977, exchange rules may not prevent exchange members, 
acting as agents, from effecting transactions in listed securi- 
ties on other exchanges or OTC, with a thrid market maker or 
non-member block positioner. Securities Exchange Act Re- 
lease No. 11942 (December 19, 1975) 41 FR 4507 (January 
30, 1976). Accordingly, after January 2, 1977, a broker or 
dealer which, during the course of a trading day, executes 
sales of 1,000 shares of X Company on the NYSE and 
executes purchases of 1,000 shares of X Company OTC with 
third market makers may have two settling positions in X 
Company shares, one at SCC and one at NCC. 


128Under existing arrangements participants in ASECC and 
SCC may make one daily money settlement for obligations to 
the two clearing corporations. 


129See discussion under “Characteristics of a National Sys- 
tem” supra; see also subparagraphs 17A(a)(1)(A), (C) and 
(D) of the Act. 


130The NCC depository-equivalent free account currently in- 
cludes most issues included in securities depositories and 
existing interfaces between SCC and MCC. PCC and SCCP 
permit transactions in issues listed on those exchanges to be 
accounted for and settled through SCC. 


131See discussion under “Characteristics of a National Sys- 
tem” supra. 


132The second condition to NSCC’s registration is set forth 
under “DETERMINATIONS, CONDITIONS AND DIREC- 
TIVES” infra. Through participation in NSCC, a competing 
clearing corporation presumably would be able to effect 
comparison as agent for its participants. 


133See discussion of one account processing under “Charac- 
teristics of a National System” supra; see also subpara- 
graphs 17(a)(1)(A), (C) and (D) of the Act. 


134 Justification, supra note 113, Exhibit Il at 10-11, 18-19. 


135See discussion of “Characteristics of a National System’ 
supra; see also subparagraphs 17A(a)(1)(A), (C) and (D) of 
the Act. 


136See discussion under “The Paperwork Crisis” and under 
“Characteristics of a National System” supra. 


'37The components of those costs are drafting charges, 
interest expense, messenger fees, correspondent fees and 
direct clearing fees. 
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138See, e.g., Proceeding Transcript, supra note 104, at 37 
(NSCC), 348-350 (Legg Mason), letters of Wayne Hummer & 
Co., June 11, 1976, and Robinson-Humphrey Co., Inc., June 
17, 1976. 


139Proceeding Transcript, supra note 104, at 436 (NSCC). 
See also letters of Prescott, Ball & Turben, June 16, 1976, 
and Wayne Hummer & Co., June 11, 1976. 


140See, e.g., Proceeding Transcript, supra note 104, at 190- 
194 (BSECC), letters of SCCP, July 23, 1976, C.A. Mathews 
& Co., July 2, 1976, and United States Department of Justice, 
July 23, 1976, and November 19, 1976. 


141While one commenter on the Commission’s proposed 
conditions implied that NSCC’s proposed geographic price 
mutualization would artificially restrict competition with 
NSCC’s branch network by correspondent brokers and deal- 
ers, the Commission believes it is not inappropriate that 
services which have developed in the absence of a national 
system, be curtailed or modified in the processing environ- 
ment which a national system will foster. See letter of 
Pershing & Co., Inc., November 19, 1976. 


142See, e.g., Proceeding Transcript, supra note 104, at 188- 
189 (BSECC), and July 23, 1976, letter of United States 
Department of Justice. 


143See discussion under “Effects on Competition Among 
Brokers and Dealers” supra. 


144See discussion under “Capacity to Achieve the Linking of 
Clearing and Settlement Systems and Facilitate the Estab- 
lishment of a National System” supra. 


145As of the date of NSCC’s application there was a 100 
percent membership overlap between ASECC and SCC, and 
59 percent of NCC’s members, accounting for 82 percent of 
its volume, were ASECC-SCC members. NSCC memoran- 
dum, filed June 4, 1976, containing a narrative description of 
NSCC’s plans and responses to questions of the Commis- 
sion’s staff, p. 9. 


146Proceeding Transcript, supra note 104, at 90, 98-99 
(NASD). 


147The Commission's monitoring measures are described 
under “IMPLEMENTATION AND MONITORING?” infra. 


148Gordon S. Macklin, President of the NASD and Chairman 
of the Board of NCC, advised the Commission “[w]e are 
concerned that the result of a complete interfacing with two 
clearing corporations would mean that we would die.” See 
Proceeding Transcript, supra note 104, at 98. See also 
Proceeding Transcript, supra note 104, at 233 (SIA) and 319 
(SOD). 


149See, e.g., Proceeding Transcript, supra note 104, at 18- 
21, 497-498 (NSCC), and 90 (NASD). 























150/q, at 137 (SCCP), 155 (PSE), 384 (Jerome Shuman of 
Georgetown University Law Center); letters of United States 
Department of Justice, July 23 and November 19, 1976. 


151See, e.g., June 15, 1976, letter from the Commission's 
staff to BNCC and June 15, 1976, response of BNCC. 


152The Act, Section 17A(a)(2). 
153The Act, subparagraph 17A(a)(1)(D). 
'54The Act, Section 17A(a)(2). 


155Geographic price mutualization is discussed under “Effects 
on Competition Among Brokers and Dealers” supra. 


1S6See discussion under “Comparison, Accounting and Set- 
tlement” supra. 


157See discussion under “Book Entry Clearing” supra. 


158/q/_ 
158See discussion under “Cost Savings” supra. 


160See discussion under “Effects on Competition Among 
Brokers and Dealers” supra. 


161In subparagraph 17A(a)(1)(D) of the Act Congress finds 
that the linking of all clearance and settlement facilities and 
the development of uniform standards and procedures for 
clearance and settlement will reduce unnecessary costs and 
increase the protection of investors. 


162See, e.g., Proceeding Transcript, supra note 104, at 118- 
119, 131-132 (SCCP), 188 (BSECC), and July 23, 1976, and 
November 19, 1976, letters of United States Department of 
Justice. 


163See; e.g., Proceeding Transcript, supra note 104, at 190- 
192 (BSE), and letters of C.A. Mathews & Co., July 2, 1976, 
and United States Department of Justice, July 23, 1976. 


164See, e.g., Proceeding Transcript, supra note 104, at 38- 
39, 76, 436-437 (NSCC), 350-354 (Legg Mason). 


165The cost of establishing a link between an NSCC branch 
facility and another registered clearing corporation would be 
borne by the registered clearing corporation. Of course, since 
no clearing corporation would be obligated to use any given 
facility, any clearing corporation which believed that NSCC’s 
provision of services was inadequate could establish its own 
facility. Moreover, while NSCC could determine to discontinue 
a branch facility, NSCC could not re-open the facility without 
providing access to other registered clearing agencies. 


166In commenting on the “Common Branch Facility Condi- 
tion,” clearing corporation which would be competitors of 
NSCC expressed concern that NSCC’s management of the 


facilities might result in discrimination in favor of NSCC in the 
operation of those facilities. The measures the Commission is 
taking in implementing and monitoring this order and the 
directive to NSCC to establish coordinating groups in connec- 
tion with the implementation of interfaces and branch facilities 
are intended to reduce the likelinood of any such abuse and 
its duration should it arise. The third condition to NSCC’s 
registration and the directive for the establishment of coordi- 
nating groups are set forth under “DETERMINATIONS, 
CONDITIONS AND DIRECTIVES” infra. 


167lf an interface charge were imposed on movements from 
NSCC, a participant in another clearing corporation would 
have to pay NSCC’s comparison charge, an interface charge 
and the other clearing corporation's accounting and settle- 
ment charge in order to compare, clear and settle a transac- 
tion. The same broker or dealer using NSCC's regional 
network would have to pay NSCC’s comparison charge, 
NSCC’s accounting and settlement charge and, assuming the 
cost of operating the network were not geographically mutual- 
ized, an additional charge for network operations and com- 
munications. Since it is NSCC’s intention to engage in 
geographic price mutualization of the operating cost of the 
regional network, a broker or dealer using the regional 
network will pay the same comparison, accounting and 
settlement charge as a broker or dealer located in New York. 
If NSCC imposes an interface charge whose effect is to make 
the combined charges paid by a broker or dealer of moving 
compared trades from NSCC through an interface with 
another clearing corporation higher than the charges of 
moving compared trades through NSCC’s branch network, 
the broker or dealer could be compelled to use the branch 
network. Similarly, NSCC participants which send compared 
trades to another clearing corporation for accounting and 
settlement would pay a hidden interface fee if NSCC imposed 
an inflated comparison charge defraying part of the cost of 
NSCC’s accounting and settlement function and charged 
NSCC participants less than cost for performing the account- 
ing and settlement function. 


'68The terms and arrangements pursuant to which registered 
clearing agencies not mentioned specifically in this order will 
be able to participate in or interface with NSCC during the 
interim preceding initiation of Phase II operations and there- 
after would be subject to the requirements of the Act, 
including those of subparagraphs 17A(b)(3)(B) and (F) which, 
among other things, require that the rules of registered 
clearing agencies, not permit unfair discrimination in the 
admission of participants or among participants in the use of 
the clearing agency's facilities, foster cooperation among 
persons engaged in the clearance and settlement of securi- 
ties transactions and remove impediments to attainment of a 
national clearing system. 


168The Commission's monitoring program is discussed under 
“IMPLEMENTATION AND MONITORING” infra. 


170The arrangements between interfacing clearing corpora- 
tions contemplated by the Free Interface Condition would not 
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preclude NSCC or another interfacing clearing corporation 
from charging trade recording or comparison fees or from 
charging the costs of interface operations to other clearing 
operations in ways which do not have the effect of establish- 
ing an interface fee. The Commission recognizes that a policy 
disfavoring interface charges may be inappropriate for inter- 
faces between entities other than clearing corporations, and 
for certain links between clearing corporations and entities 
performing operations other than comparison and accounting 
and may prove inappropriate for the interfaces and links 
affected by the Free Interface Condition. 


171For example, even though an NSCC participant could clear 
and settle Amex, MSE, NYSE and OTC transactions through 
NSCC, the participant could compare only NYSE, Amex and 
OTC transactions through NSCC and would have to maintain 
a separate presence at, or communications with, MCC in 
order to compare MSE transactions. Conversely, a participant 
in MCC would be able to clear and settle Amex, MSE, NYSE 
and OTC trades through MCC but would have to maintain a 
separate presence at, or communications with, NSCC for the 
comparison of Amex and NYSE transactions. Because for 
most brokers and dealers regional exchange volume is a 
relatively small percentage of their total transactions and 
because the regional exchanges use a “floor derived” or 
“locked-in” trade procedure which streamlines the compari- 
son function, the inability of an NSCC participant to compare 
MCC transactions through NSCC probably would not be 
sufficiently serious to require maintenance of a presence in 
Chicago. On the other hand, in order to compare transactions 
on the Amex and NYSE which, because of high transaction 
volume, have not implemented “locked-in” trade procedures, 
a participant in MCC probably would be required to maintain 
a presence in New York or to use a correspondent or direct 
Clearing. In such a case it seems likely that the broker or 
dealer would either direct its comparison, clearing and settle- 
ment flow to NSCC or have a correspondent perform all its 
comparison, clearing and settlement function. 


172The standards for determining cost pursuant to the second 
condition to NSCC’s registration would be developed during 
the interim before implementation of Phase II in conjunction 
with the Commission's monitoring of clearing agency costs 
and revenues. 


173See discussion of the Commission's current program for 
the registration of clearing agencies under “Statutory Deter- 
minations to be Made in Connection with NSCC’s Registra- 
tion” supra. In connection with that program, the Commission 
will be seeking to insure that the rules of registered clearing 
agencies permit appropriate interfacing and participation by 
other registered clearing agencies and do not discriminate 
among registered clearing agencies or otherwise impede 
competition among registered clearing agencies. 


174Section 31(b) of the 1975 Amendments provides a statu- 
tory mechanism for the Commission to review the rules of 
national securities exchanges and registered securities asso- 
ciations for compliance with the Act. On December 1, 1976, 
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pursuant to that subsection, the Commission mailed letters to 
the exchanges and the NASD notifying them that, and 
specifying the respect in which, certain of their rules may not 
be in compliance with the Act. Among the rules cited in the 
Commission's letters were approximately 160 rules pertaining 
to securities processing, many of which concerned restrictive 
operational links between securities markets and their securi- 
ties processing subsidiaries. Securities Exchange Act Re- 
lease No. 13027 (December 1, 1976) 41 F.R. 53557 (Decem- 
ber 7, 1976). 


75The OTC Comparison Condition comtemplates that regis- 
tered clearing agencies which do not elect to perform com- 
parison for OTC transactions between their participants will 
contract with another registered clearing agency for perform- 
ance of the function at a price determined by negotiation 
between the parties. The condition contemplates also that 
NSCC will provide relevant documentation and error mainte- 
nance information. 


'76The OTC Comparison Condition is set forth under ‘“DE- 
TERMINATIONS, CONDITIONS AND DIRECTIVES?” infra. 


177See, e.g., Proceeding Transcript, supra note 104, at 123- 
124, 139-141 (Phix and SCCP) and 170-171 (PSE). 


178/q. at 112-113 (Phix), 189 (BSE) and 247 (MSE). 
179/d. at 112-113 (Phix) and 197-198 (BSE). 


180See, e.g., letter of Pershing & Co., Inc., November 19, 
1976. 


181See, e.g., Proceeding Transcript, supra note 104, at 72 
(NSCC), 92-93, 95 (NYSE) and 93-94 (NASD). 


182L etter dated June 15, 1976, from Francis J. Palamara 
(NYSE) and letter dated June 15, 1976, from Richard N. 
Priest (NYSE). 


183Letter dated June 16, 1976, from Joseph J. Gulick 
(ASECC). 


184L etter dated June 14, 1976, from C. Richard Justice 
(NCC). 


185See, e.g., Proceeding Transcript, supra note 104, at 95 
(NYSE). 


186National securities exchanges file financial information with 
the Commission in connection with the Commission’s Survey 
of Self-Regulatory Organizations and Subsidiaries. 


187In Securities Exchange Act Rel. No. 12935 (October 28, 
1976), 41 F.R. 49091 (November 8, 1976), the Commission 
announced the adoption of Rule 17d-2 under the Act, 17 CFR 
240.17d-2, which, among other things, invites self-regulatory 
organizations to propose to the Commission plans for allocat- 
ing among themselves specified statutory responsibilities on 

















| 








or before March 15, 1977. In the release the Commission 
ordered oral hearings on the issues raised by the allocation of 
self-regulatory responsibilities; the hearings were held during 
the week of December 20, 1976. 


188If the NSCC facilities management package had been 
submitted to competitive bid, the NYSE and the Amex 
presumably would have insisted on specifications requiring 
the successful bidder to assume the $14.7 million in liabilities 
for space and equipment leases, accrued vacation and 
severance pay and reprogramming obligations which are 
reflected in the buy-out provisions of the current Management 
Agreement. To the extent that the amounts payable under the 
buy-out provision would have been assumed by a successful 
bidder, after the second year of the Management Agree- 
ment's term a processor retained by NSCC in connection with 
a buy-out of SIAC probably would have to assume roughly 
the same portion of the $14.7 million as an initial successful 
bidder would have been left with at the end of the second 
year. 


89See, e.g., letters of United States Department of Justice, 
July 23 and November 19, 1976, and letter dated December 
3, 1976 from Allen Karron to George A. Fitzsimmons. 


199See, e.g., Proceeding Transcript, supra note 104, at 52-53 
(NSCC), 87-89 (Amex and NASD). 


191/d.; NSCC written response to June 2, 1976, letter from the 
Commission's staff. 


192For example, except for NCC, each of the 14 clearing 
agencies currently registered with the Commission either 
performs its own processing operations or has them per- 
formed by an operations subsidiary of its parent corporation. 


183See NSCC written submission to the Commission filed on 
June 4, 1976, containing a narrative description of the 
proposed merger and NSCC’s responses to a variety of 
questidns posed by the staff. 


1%See discussion under “Characteristics of a National Sys- 
tem” supra. 


195For the purposes of analysis it was assumed that the 
decisions to compete, merge or discontinue clearing and 
settlement operations would be made by NCC and the 
NASD. It was assumed also that each registered clearing 
agency would have the financial and operational capability te 
comply with the Commission's rules requiring clearing agen- 
cies to provide the levels of service necessary for the 
establishment of a national system. 


196Because the Commission’s analysis assumed that each of 
the alternatives would provide the same levels of service as 
NSCC’s Phase Il operations pursuant to the conditions, 
participant savings were assumed to be the same for each 
alternative. 


197While ASECC and SCC theoretically could establish their 
own branch network under each of the alternatives, establish- 
ment and operation of more than one branch network would 
entail duplicative implementation and operational costs and 
would not necessarily be used to provide access to registered 
clearing agencies without branch networks of their own. 


198If the clearing agency function were shown to be a natural 
monoply, the Commission would have to consider whether 
the artificial measures necessary to keep several clearing 
agencies in existence would inappropriately raise the costs of 
clearing and settlement to brokers and dealers and investors. 
Moreover, even in the absence of a determination that 
clearing and settlement operations are a natural monoply, the 
Commission recognizes that at a future date new develop- 
ments in clearing and settlement operations may warrant the 
performance of all or discreet portions of those operations by 
a single, cooperative organization? 


Examples of such cooperative organizations include local 
clearing house associations through which banks clear 
checks drawn on local banks and the federal reserve bank 
Clearing system through which banks clear checks drawn on 
banks in other localities. The existence of the clearing house 
associations and the federal reserve system ahs not ad- 
versely affected competition among banks. Members of clear- 
ing house associations are not precluded from direct present- 
ment to local banks or from by-passing the federal reserve 
system by presenting checks to non-local banks through 
correspondent banks. 


199See discussions under “Effects on Competition Among 
Brokers and Dealers” and “Effects on Competition Among 
Clearing Agencies” infra. 


200Senate Report on S. 249, supra note 37, at 126. 


201See, e.g., Sections 6, 11A, 15A, 17, 17A, 19 and 21 of the 
Act. 


202in Securities Exchange Act Release No. 12759 (Septem- 
ber 1, 1976), 41 FR 38841 (September 13, 1976) the 
Commission announced the institution of proceedings to 
determine whether to grant or deny the registration of the 13 
clearing agencies registered on December 1, 1975, at the 
expiration of the registrations previously granted to the regis- 
trants pursuant to paragraph (c) of Rule 17Ab2-1. The 
Commission instituted these proceedings in order to obtain 
data, views and arguments concerning the appropriateness 
of fully registering each of the registrants, with particular 
reference to the compliance of their: organization and rules 
with the objectives of Section 17A of the Act, including the 
determinations called for by subparagraphs (A)—(I) of Sec- 
tion 17A(b)(3) of the Act. 


203See note 168 supra. 


204See discussions under “Payments to the Amex, NASD 
and NYSE” in “THE NSCC APPLICATION” and “DETERMI- 
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NATIONS WITH RESPECT TO NSCC” supra. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13164/January 13, 1977 


The Securities and Exchange Commission has issued no- 
tices giving interested persons until January to request hear- 
ings on applications filed by the following stock exchanges for 
unlisted trading privileges in the common stock of the speci- 
fied companies: 


Boston Stock Exchange—Fred S. James & Co., Inc.; 
Loctite Corp; 
United States Filter Corp. 


Philadelphia Stock Exchange, Inc.—National Mines 
Service Co. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13165/January 13, 1977 


The Securities and Exchange Commission has issued orders 
granting the applications of the following stock exchanges for 
unlisted trading privileges in the common stock and other 
specified securities of the following companies: 


Philadelphia Stock Exchange, Inc.—Sabine Royalty 
Corp. 


Midwest Stock Exchange, Inc.—Corning Glass 
Works; Kubota Ltd. (American Depository Receipt 
shares, each representing 20 shares of dollar vali- 
dated common stock, 50 Yen par value); Pioneer 
Electronic Corp. (American Depository Receipt 
shares, each representing 2 shares of common 
stock, 50 Yen par value). 


Boston Stock Exchange—Big Three Industries, Inc. 
(Capital Stock, $2.50 par value); Hannaford Bros. 
Co.; Kubota Ltd. (American Depositary Receipt 
shares, each representing 20 shares of common 
stock. 50 Yen par value); New England Nuclear 
Corp.; Pioneer Electronic Corp. (American Deposi- 
tary Receipt shares, each representing 2 shares of 
common stock, 50 Yen par value); and Wang Labo- 
ratories, Inc. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 13166/January 13, 1977 a .. 
The Securities and Exchange Commission has issued a 

notice giving interested persons until February 7 to request a 

hearing on an application of the McDonough Company to 

withdraw its common stock from listing and registration on the 

American Stock Exchange, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13167/January 13, 1977 i ‘ 


Administrative Proceeding File Number 3-5123 
In the Matter of 

PHILIPSBORN, INCORPORATED ~ 

File No. 81-234 


ORDER GRANTING APPLICATION PURSUANT TO SEC- 
TION 12(h) OF THAT ACT 


The Securities and Exchange Commission has issued an 

order granting the Application of Philipsborn, Incorporated 
(“Applicant”), a wholly-owned subsidiary of Philout, Inc., e 
pursuant to Section 12(h) of the Securities Exchange Act of 

1934 for an exemption from the provisions of Section 13 of 

the 1934 Act. 





It appeared to the Commission that the granting of the 
requested exemption would not be inconsistent with the 
public interest or the protection of investors in view of the fact 
that none of the securities of the Applicant subject to Section 
13 are held by any person other than Philout, Inc. (“Philout’) 
and the financial information about the Applicant is incorpo- 
rated in ail reports of the Outlet Company (the parent of 
Philout) filed with the Commission. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 13168/January 13, 1977 


ADMINISTRATIVE PROCEEDING 
FILE NO. 3-5145 


In the Matter of 


JAMES U. BLANCHARD, Ill d/b/a 








INTERNATIONAL INVESTMENT RESEARCH 
1524 Hillary Street 
New Orleans, Louisiana 70118 


ORDER INSTITUTING PROCEEDINGS AND IMPOSING 
REMEDIAL SANCTIONS 


In connection with a proposed administrative proceeding, 
James U. Blanchard, III an investment adviser registered with 
the Commission under the name International Investment 
Research, has submitted an Offer of Settlement which the 
Commission has determined to accept. Solely for the purpose 
of these proceedings pursuant to Section 203(e)(4) and (f) of 
the Investment Advisers Act of 1940, and without admitting or 
denying the findings herein, respondents consent to the 
finding and sanctions set forth below. 


Accordingly, IT 1S ORDERED that proceedings pursuant to 
Section 203(e)(4) and (f) of the Investment Advisers Act of 
1940 be, and they hereby are, instituted. 


On the basis of the Order for Proceedings and the Offer of 
settlement, it is found that James U. Blanchard, Ill, in an 
action brought by the Commission, Securities and Exchange 
Commission v. Silver Stack Mines, Ltd., et al., Civil No. 77- 
0066 was permanently enjoined by final judgement of the 
United States District Court for the District of Columbia on 
January 12, 1977 from violating Sections 5 and 17(a) of the 
Securities Act of 1933. Section 10b of the Securities Ex- 
change Act of 1934 and Rule 10b-5 thereunder and Sections 
204 and 206 of the Investment Advisers Act of 1940 and 
Rules 204-2 and 206 (4)-1 thereunder. In view of the 
foregoing, it is in the public interest to impose the sanctions in 
the offer of settlement submitted by James U. Blanchard, Ill. 


Accordingly, !1T IS ORDERED that James U. Blanchard, II! 
be, and he hereby is, suspended from engaging in the 
practice and activities of an investment adviser or association 
with any investment adviser for a period of sixty (60) days, 
effective at the opening of business on January 12, 1977. 


By the Commission 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 


2 Release No. 19843/January 7, 1977 


In the Matter of 


GULF POWER COMPANY 
75 North Pace Boulevard 
P.O. Box 1151 

Pensacola, Florida 02520 


(70-5953) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF PRE- 
FERRED STOCK AND FIRST MORTGAGE BONDS AT 
COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that Gulf Power Company 
(“Gulf’), a public utility subsidiary company of The Southern 
Company, a registered holding company, has filed a declara- 
tion with this Commission pursuant to the Public Utility 
Holding Company Act of 1935 (‘Act’) designating Sections 
6(a) and 7 of the Act and Rule 50 promulgated thereunder 
regarding the following proposed transactions. All interested 
persons are referred to the declaration which is summarized 
below for a complete statement of the proposed transaction. 


Gulf proposes in February 1977, to issue up to 150,000 
shares of its preferred stock, par value $100 per share (the 
“new Preferred Stock’) and to sell such securities at competi- 
tive bidding for the best price obtainable but for a price to Gulf 
of not less than $100 per share nor more than $102.75 per 
share, which shall also be the public offering price of such 
shares. In addition, Gulf proposes to pay to the purchasers of 
the shares of the new Preferred Stock compensation for their 
services in purchasing and making a public offering of such 
shares. Gulf states that it may, if it deems it desirable to do 
so, make provisions for a cumulative sinking fund for the 
benefit of the new Preferred Stock which would retire not 
more than 5% annually of the number of shares initially 
issued, commencing five years after the sale, with the non- 
cumulative option on any sinking fund date commencing five 
years or later after the sale of redeeming an additional like 
numbers of shares. 


Gulf proposes in March 1977, or as soon thereafter as 
practicable, to issue up to $50,000,000 principal amount of its 
First Mortgage Bonds of a series having a term of not less 
than five years nor more than 30 years (the “new Bonds”) 
and to sell such securities at competitive bidding for the best 
price obtainable but for a price to Gulf of not less than 98% 
nor more than 1023/4% of the principal amount thereof plus 
accrued interest. 


The new Bonds will be issued under the Indenture dated as 
of September 1, 1941, between Gulf and The Chase Manhat- 
tan Bank (“National Association’) and The Citizens and 
Peoples National Bank of Pensacola, as Trustees, as hereto- 
fore supplemented by various indenture thereto and as to be 
further supplemented by another Indenture to be dated as of 
March 1, 1977. 


Gulf states that it is difficult to determine, under present bond 
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market conditions, whether it would be more advantageous to 
sell new Bonds having a 30 year term or some shorter term. 
Gulf states that it is in the public interest that Gulf be afforded 
the necessary flexibility to adjust its financing program. to 
developments in the markets for long term debt securities 
when and as they occur in order to obtain the best possible 
price, interest rate and term for its new Bonds. Gulf proposes, 
therefore, that Gulf decide on the term of the new Bonds 
after the date of public invitation for proposals and then notify 
prospective bidders by telephone, confirmed in writing of its 
decision, not less than 72 hours prior to the time of the 
bidding. 


Gulf proposes to use the proceeds from the sale of the new 
Preferred Stock and the new Bonds together with (1) 
$16,000,000 of additional equity funds from The Southern 
Company during 1977; (2) $2,700,000 provided through the 
issuance of pollution control revenue bonds by public authori- 
ties for construction of certain pollution control facilities; and 
(3) $9,838,000 expected to be accumulated from usual 
internal sources, to finance its 1977 construction program to 
pay all or a portion of short-term notes payable in the form of 
bank notes and commercial paper notes incurred from such 
purpose. 


The total construction expenditures of Gulf during 1977 are 
estimated at $74,538,000. Gulf estimates that no additional 
financing will be required for construction purposes during 
1977 except for the issuance of short-term notes payable to 
be made after the sale of the new Preferred Stock. It is 
estimated that $26,350,000 of such short-term notes payable 
will be outstanding at January 31, 1977. 


At least six days prior to entering into any contract or 
agreement for the issuance or sale of the new Preferred 
Stock or new Bonds, Gulf will publicly invite sealed written 
proposals for the purchase or underwriting of the new Pre- 
ferred Stock and new Bonds. 


The fees and expenses to be incurred in connection with this 
transaction will be supplied by amendment. The Florida 
Public Service Commission has jurisdiction over the issuance 
and sale of the new Preferred Stock and new Bonds. It is 
stated that no other State or Federal commission, other than 
this Commission, has jurisdiction over the proposed transac- 
tion. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than January 31, 1977, request in writing that a 
hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised by said declaration which he desires to contro- 
vert; or he may request that he be notified if the Commission 
should order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request should be 
served personally or by mail upon the declarant at the above- 
stated address, and proof of service (by affidavit or, in the 
case of an attorney at law, by certificate) should be filed with 
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the request. At any time after said date, the declaration,’ as 
filed or as it may be amended, may be permitted to become 
effective as provided in Rule 23 of the General Rules and 
Regulations permitted under the Act, or the Commission may 
grant exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices and 
orders issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19844/January 7, 1977 


In the Matter of 


NEW ENGLAND POWER COMPANY 
Westborough, Massachusetts 01581 


(70-5937) 


ORDER AUTHORIZING PROPOSED EXECUTION AND 
DELIVERY OF GENERAL AND REFUNDING MORTGAGE 
INDENTURE, PROPOSED ISSUE AND SALE OF GEN- 
ERAL AND REFUNDING BONDS AT COMPETITIVE BID- 
DING AND PLEDGE OF FIRST MORTGAGE BONDS TO 
GENERAL AND REFUNDING MORTGAGE TRUSTEE 


New England Power Company (“NEPCO”), an electric utility 
subsidiary company of New England Electric System, a 
registered holding company, has filed an application-declara- 
tion, and amendments thereto with this Commission pursuant 
to Sections 6(b), 9(a), 10 and 12 of the Public Utility Holding 
Company Act of 1935 (‘Act’) and Rules 42 and 50 promul- 
gated thereunder regarding the following proposed transac- 
tions. 


NEPCO proposes to execute and deliver to New England 
Merchants National Bank, as Trustee (‘‘Trustee”), a General 
and Refunding Mortgage Indenture and Deed of Trust to be 
dated as of January 1, 1977 (“G&R Indenture”) and to issue 
and sell $50,000,000 principal amount of general and refund- 
ing bonds, Series A (“Series A bonds”) under the G&R 
Indenture. The Series A bonds will bear interest at such rate 
and will be sold at such price as will be determined by 
competitive bidding. Bids will specify the interest rate (which 


shall be a multiple of '/s of 1%) and the price (which shall be © a 
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not less than 100% nor more than 1023/4% of the principal 
amount of the Series A bonds). It is stated that if the winning 
bid’s interest rate specified exceeds 10'/4% per annum, 
further orders of state commissions having jurisdiction will be 
necessary for NEPCO to accept the bid. NEPCO will notify 
prospective bidders not later than two business days prior to 
the time designated for submission of bids (i) the date the 
Series A bonds shall mature and (ii) whether or not the Series 
A bonds will be redeemable during the first five years of their 
term, or some lesser portion thereof, in connection with a 
refunding at a lesser effective interest cost to NEPCO. 


The Series A Bonds will be secured, together with all other 
G&R bonds hereafter issued, by a lien on the assets of 
NEPCO. This lien will be subordinate to the lien of the 
Indenture of Trust and First Mortgage dated as of November 
15, 1936 (“first mortgage indenture”), (ii) liens permitted by 
the G&R Indenture and (iii) property excepted by the G&R 
Indenture. G&R bonds will be further secured by first mort- 
gage bonds which NEPCO is obligated to issue and pledge 
with the G&R Trustee. First mortgage bonds will no longer be 
issued and sold to the public. 


G&R Indenture provisions relating to issuance of additional 
G&R bonds provide, among other things, that when issuing 
G&R bonds against property additions or deposit of money, 
NEPCO must demonstrate that its net earnings for any 12 
consecutive calendar months within the preceding 15 calen- 
dar months are at least twice the annual interest charges on 
all G&R bonds outstanding and applied for and on all equal or 
prior lien indebtness. Except in certain instances, no earnings 
test is required in connection with the refunding of a like 
amount of bonds. 


In connection with issue and sale of the Series A Bonds, 
NEPCO proposes to issue up to $50,000,000 principal 
amount of additional first mortgage bonds, Series V. The 
Series V bonds will be issued under the first mortgage 
indenture, will be pledged to the G&R Indenture Trustee and 
will have the same interest rate and maturity as the Series A 
Bonds. The exact principal amount of the Series V bonds to 
be issued and pledged cannot be determined until the time 
the Series A Bonds are issued. This is because the G&R 
Indenture requires that Series V Bonds be issued and 
pledged to the maximum amount permissible under the first 
mortgage indenture which has more restrictive requirements 
on the issuance of bonds than the G&R indenture. 


NEPCO states that it proposes to execute the G&R Indenture 
because it wishes to eliminate certain outmoded provisions in 
its present first mortgage indenture. One such provision 
restricts bondable property to property which has obtained all 
licenses and permits necessary for the operation of the 
property, thereby preventing the bonding of most new facili- 
ties during construction. NEPCO states that this restriction 
restricts the construction of new facilities and increases the 
cost of their financing. To change this provision would require 
the approval of 80% of the present holders of NEPCO's first 


@ mortgage bonds, and NEPCO states that it does not believe 


there is sufficient chance of success to incur the cost and 
time involved in seeking such approval. NEPCO further 
states that it wished to make other revisions to its old first 
mortgage indenture, such as modernizing the definition of 
additional property, net earnings and other provisions and 
making changes to reduce paperwork. 


In computing net earnings for purpose of interest coverage, 
the G&R Indenture (i) permits inclusion of equity in earnings 
of subsidiaries, (ii) excludes interest on other than bonded 
indebtedness and (iii) permits inclusion of non-operating 
income up to 10% of operating income. It is estimated that 
pro forma interest coverage computed under the first mort- 
gage indenture for the 12 months ended December 31, 1976, 
would have been 3.55 and under the G&R Indenture calcula- 
tion the coverage would have been 4.03. 


Based on property additions through September 30, 1976, 
the approximate net amount of additional property against 
which first mortgage bonds could be issued would be 
$10,800,000. As of the same date, the approximate amount 
of available net additional property against which G&R Bonds 
might be issued was $104,000,000. 


Proceeds from the sale of the Series A Bonds will be used to 
reduce outstanding short-term notes of NEPCO issued to pay 
for capitalizable expenditures and the refunding of NEPCO 
Series Q first mortgage bonds maturing on December 1, 
1976, or to reimburse its treasury therefore. It is expected that 
NEPCO will have approximately $50,000,000 in short-term 
notes outstanding at the time of the sale of the Series A 
Bonds. 


The Massachusetts Department of Public Utilities, the New 
Hampshire Public Utilities Commission, the Vermont Public 
Service Board and the Connecticut Public Utilities Control 
Authority have authorized various aspects of the proposed 
transactions. No other state or federal commission, other than 
this Commission, has jurisdiction over the proposed transac- 
tions. 


Due notice of the filing of said application-declaration has 
been given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 19804), and no hearing has been 
requested of or ordered by the Commission. Upon the basis 
of the facts in the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application-declaration, as 
amended, be granted and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions of the 
Act and rules thereunder, that said application-declaration, as 
amended, be, and it hereby is, granted and permitted to 
become effective forthwith, subject to the terms and condi- 
tions prescribed in Rules 24 and 50 promulgated under the 
Act. 
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For the Commission, by the Division of Corporate Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19845/January 10, 1977 


In the Matter of 


THE COLUMBIA GAS SYSTEM SERVICE CORPORA- 
TION 

20 Montchanin Road 

Wilmington, Delaware 19807 


(70-5942) 


NOTICE OF PROPOSAL BY SYSTEM SERVICE COM- 
PANY TO UNDERTAKE LICENSING PROGRAM WITH 
NONAFFILIATES FOR COMMERCIAL DEVELOPMENT OF 
PATENTED DEVICES AND OTHER TECHNICAL “KNOW- 
NOW” 


NOTICE IS HEREBY GIVEN that the Columbia Gas System 
Service Corporation (“Service Corporation”), the subsidiary 
service company for The Columbia Gas System, Inc. (‘“Col- 
umbia’’), a registered holding company, has filed an applica- 
tion with this Commission pursuant to the Public Utility 
Holding Company Act of 1936 (‘Act’), designating Sections 
9(a)(1) and 10 of the Act as applicable to the following 
proposed transactions. All interested persons are referred to 
the application, which is summarized below, for a complete 
statement of the proposed transactions. 


Under the terms of the service agreement between the 
Service Corporation and Columbia's other subsidiaries, Serv- 
ice Corporation engages in research related to the operations 
of the system companies. Specifically, Service Corporation's 
engineering and research and development departments 
engage in ongoing research programs, both individually and 
jointly with other companies, to develop or to acquire the 
technology needed to promote new means of transportation 
and uses for natural gas for the benefit of Columbia’s system 
companies. Such research has resulted in the development 
of a natural gas liquid and solid waste incinerator for reduc- 
tion of pollution, an automatic pipe welder, an underground 
pipe locator, and various other devices, “know-how” and 
patents. 


Service Corporation believes that several of the devices and 
patents it has helped develop can be manufactured and 
marketed on a commercially profitable basis for general use 
by the gas transportation and distribution industry, but that it 
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is not itself in a position to undertake the costs of such further 
development as would be required to make these devices 
generally .available. Accordingly, Service Corporation pro- 
poses to initiate a general program for licensing and sub- 
licensing the patents and “know-how” it has developed or 
otherwise acquired to unaffiliated parties, in return for a 
royalty, when and if commercialization of newly-developed 
devices, patents and “know-how” becomes feasible. It is not 
contemplated that Service Corporation's licensing activities 
will represent a major part of its business as a service 
company, but will be incidental to its research and develop- 
ment activities performed pursuant to its agreement with the 
Columbia system operating companies. 


As an initial step in a general licensing program for the 
commercial exploitation of patents, “know-how” and devices 
already developed by its research department, Service Cor- 
poration has entered into thirteen licensing or sub-licensing 
agreements with nonaffiliated concerns. The devices which 
will be manufactured and marketed by the licensees and sub- 
licensees include an underground buried pipe locator; a 
remote meter index device; a high heat flux ceramic burner 
tile; gas fired smooth top ranges; a gas deep fat fryer; fume, 
liquid, and solid waste incineration equipment; and an auto- 
matic pipeline welder. It is stated that these agreements were 
entered into on an experimental basis in order to ascertain 
whether these and similar devices and patents could be 
further developed for commercial purposes on a profitable 
basis. Service Corporation now believes that commercial 
development of devices for use in the gas distribution and 
transportation industry is feasible and, accordingly, request 
authorization to enter into other license and sub-license 
arrangements incidental to its business. 


The agreements Service Corporation has heretofore entered 
into are typical of those the company contemplates entering 
into on a regular basis in the future. Under these agreements, 
Service Corporation expects to contribute to the costs of 
research and developmental work to the extent that such 
work is still required, but will not bear any of the costs or the 
risk associated with manufacture or marketing of the prod- 
ucts. Service Corporation has not and will not contribute 
funds toward manufacture, production or sale of the devices. 
Under the agreements Service Corporation has previously 
entered into, the licensees or sub-licensees are typically 
obligated to pay Service Corporation a flat fee on execution 
of such agreements or upon successful testing of the devices 
covered thereunder, and a minimum stated annual percent- 
age royalty payment thereafter. To date, Service Corporation 
has been paid a total of $209,690 in payments under all of 
the agreements so far concluded. 


It is stated that no State or Federal commission, other than 
this Commission, has jurisdiction over the proposed transac- 
tions. The fees, commissions and expenses paid or incurred 
in connection with the proposed transactions total $2,800. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than February 3, 1977, request in writing that a 
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hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised by said application which he desires to contro- 
vert; or he may request that he be notified if the Commission 
should order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request should be 
served personally or by mail upon the applicant at the above- 
stated address, and proof of service (by affidavit or, in case of 
an attorney at law, by certificate) should be filed with the 
request. At any time after said date, the application, as filed 
or as it may be amended, may be granted as provided in 
Rule 23 of the General Rules and Regulations promulgated 
under the Act, or the Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. Persons who 
request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in this 
matter, including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19846/January 10, 1977 


In the Matter of 


THE SOUTHERN COMPANY 
64 Perimeter Center East 
P.O. Box 720071 

Atlanta, Georgia 30346 


ALABAMA POWER COMPANY 

ALABAMA PROPERTY COMPANY 

GEORGIA POWER COMPANY 

GULF POWER COMPANY 

MISSISSIPPI POWER COMPANY 

SOUTHERN ELECTRIC GENERATING COMPANY 
SOUTHERN SERVICES, INC. 


(70-5952) 
NOTICE OF PROPOSAL TO ALLOCATE CONSOLIDATED 


FEDERAL INCOME TAX LIABILITY BY METHOD OTHER 
THAN SPECIFIED IN RULE 45(b)(6) 


NOTICE IS HEREBY GIVEN that The Southern Company 
(“Southern”), a registered holding company, and its subsidi- 


ary companies have filed a joint-deciaration with this Com- 
mission pursuant to the Public Utility Holding Company Act of 
1935 (‘Act’), designating Section 12(b) of the Act and Rule 
45 promulgated thereunder as applicable to the following 
proposal. All interested persons are referred to the joint- 
declaration, which is summarized below, for a complete 
statement of the proposal. 


Southern and its subsidiaries join as a group in the filing of 
consolidated Federal income tax returns. In accordance with 
Rule 45(b)(6), consolidated Federal income tax liability is 
allocated among system members by the method provided 
under Section 1552(a)(1) of the Internal Revenue Code of 
1954, as amended. Under Section 1552(a)(1), consolidated 
income tax liability is apportioned among members of the 
consolidated group in accordance with the ratio which that 
portion of the consolidated taxable income attributable to 
each member having taxable income bears to the consoli- 
dated taxable income. By orders dated April 26, 1963 and 
March 15, 1976 (HCAR Nos. 14860 and 19429), the Com- 
mission authorized exceptions from the provisions of Rule 
45(b)(6) to permit Southern and its subsidiaries to allocate 
investment tax credits allowable to the group to those mem- 
bers of the group whose investments generate the credits, 
and to separately account for each member's ordinary in- 
come and net long-term capital gain in apportioning consoli- 
dated tax liability. 


For 1976, Southern and its subsidiaries estimate that their 
combined taxable incomes will be approximately $86 million 
and that the consolidated tax, before investment credits, will 
be approximately $38.7 million. Each of Southern’s operating 
electric utility subsidiaries, except Alabama Power Company 
(“Alabama”), will have separate taxable income for 1976. 
Alabama estimates that it will report a $36.8 million taxable 
loss. 


Because Alabama has a taxable loss, Southern and its 
subsidiaries state that allocation of the group’s consolidated 
income tax liability for 1976 pursuant to the literal require- 
ments of Rule 45(b)(6), as previously modified by Commis- 
sion orders, would result in certain distortions and inequities 
in that the companies in the system other than Alabama will 
benefit from the savings in consolidated tax liability attribut- 
able to Alabama's net operating loss for the year. Under Rule 
45(b)(6), Alabama would benefit from the tax savings gener- 
ated by its net operating loss only to the extent of an 
estimated $3.2 million. 


Southern and its subsidiaries propse, as an exception to Rule 
45(b)(6), to allocate the consolidated tax liability for 1976 in 
such a manner that the reduction in the group's tax liability 
attributable to Alabama's 1976 net operating loss will be 
allocated in its entirety to Alabama, resulting in an aggregate 
benefit to Alabama of an estimated $17.65 million. Under the 
proposed method of allocation, each of Southern’s other 
operating utility companies will be allowed to offset its liability 
to Alabama by its full investment credits earned. In years 
when Alabama has taxable income and therefore may be 
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entitled to tax credits under the operating loss carryback and 
carryover provisions of the Internal Revenue Code, any tax 
credits remitted to Alabama as a result of the exception from 
Rule 45(b)(6) requested herein will be applied to reduce any 
credits in future years to which Alabama may otherwise be 
entitled under the separate return limitations of Rule 45(b)(6). 
The aggregate tax liability allocated any member of the group 
under the proposed method of allocation will not exceed the 
amount of tax of such company based upon a separate 
return computed as if such company had always filed its tax 
returns on a separate return basis. 


Southern and its subsidiaries also propose, as an additional 
modification to the application of Rule 45(b)(6), to allocate the 
group's minimum tax liability on so-called tax “preference 
items,” which include capital gains, percentage depletion, 
accelerated depreciation on real property and amortization of 
pollution control facilities, to those members of the group in 
accordance with the ratio which that portion of the total 
preference items attributable to each member having prefer- 
ence items bears to the total preference items of all mem- 
bers. Under Rule 45(b)(6), a company such as Alabama, 
which did not have ordinary taxable income for 1976 but did 
have preference items, would not be allocated any part of the 
minimum tax on those preference items. The proposed 
method for allocating minimum tax will permit Southern to 
apportion the burden of the tax among those companies of 
the group, including Alabama, which report tax preference 
items. For 1976, Southern estimates that the group will report 
approximately $14.8 million of preference items, of which an 
estimated $4.4 million will be attributable to Alabama. 


The fees, expenses and commissions incurred in connection 
with this proposal will not exceed $3,500, which includes 
attorneys fees of $2,500. It is stated that no State or Federal 
commission, other than this Commission, has jurisdiction over 
the proposal. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than February 3, 1977 request in writing that a 
hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised by said joint-declaration which he desires to 
controvert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any such 
request should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D. C. 20549. A copy of 
such request should be served personally or by mail upon the 
deciarants at the above-stated address, and proof of service 
(by affidavit or, in case of an attorney at law, by certificate) 
should be filed with the request. At any time after said date, 
the joint-declaration, as filed or as it may be amended, may 
be permitted to become effective as provided in Rule 23 of 
the General Rules and Regulations promulgated under the 
Act, or the Commission may grant exemption from its rules 
under the Act as provided in Rules 20(a) and 100 thereof or 
take such other action as it may deem appropriate. Persons 
who request a hearing or advice as to whether a hearing is 
ordered will receive any notices and orders issued in this 
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matter, including the date of the hearing (if ordered) and any 
postponements thereof. 


For the Commission, by the Division of Corporate Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19847/January 11, 1977 


In the Matter of 


NATIONAL FUEL GAS COMPANY 
New York, New York 


NATIONAL FUEL GAS DISTRIBUTION CORPORATION 
Buffaio, New York 


(70-5832) 


SUPPLEMENTAL ORDER AUTHORIZING ISSUANCE AND 
SALE OF BANK NOTES AND/OR COMMERCIAL PAPER 
BY HOLDING COMPANY AND ISSUANCE AND SALE OF 
SHORT-TERM NOTES TO HOLDING COMPANY BY SUB- 
SIDIARY COMPANY 


National Fuel Gas Company (‘National’), a registered hold- 
ing company, and one of its subsidiary companies, National 
Fuel Gas Distribution Corporation (“Distribution Corpora- 
tion”), have filed with this Commission a post-effective 
amendment to the application-declaration in this proceeding 
pursuant to Sections 6(a), 7, 9(a), and 10 of the Public Utility 
Holding Company Act of 1935 (‘Act’) and Rule 50(a)(5) 
promulgated thereunder regarding the following proposed 
transactions. 


By order in this proceeding dated May 11, 1976 (HCAR No. 
19522), National was authorized from time to time through 
December 31, 1976, (1) to issue and sell short-term, unse- 
cured notes to banks up to an aggregate principal amount at 
any one time outstanding of $75,000,000 and (2) to issue and 
sell commercial paper up to an aggregate principal amount at 
any one time outstanding of $20,000,000 (in addition to 
amounts of commercial paper previously authorized by 
HCAR No. 19317 (December 30, 1975)). The aggregate 
maximum principal amount of both the short-term unsecured 
notes to banks and commercial paper issued pursuant to this 
application-declaration at any one time outstanding was 
limited to $75,000,000. The proceeds from the sale of Na- 
tional’s short-term notes and/or commercial paper were to be 
used to acquire for cash from time to time up to $20,000,000 




















aggregate principal amount at any one time outstanding of 
short-term unsecured notes proposed to be issued and sold 
by Distribution Corporation and up to $55,000,000 aggregate 
principal amount at any one time outstanding of short-term 
unsecured notes proposed to be issued and sold by National 
Fuel Gas Supply Corporation. 


National now proposes to continue to issue and sell from time 
to time through December 30, 1977, up to $20,000,000 
aggregate principal amount at any one time outstanding of its 
commercial paper and/or short-term unsecured notes to The 
Chase Manhattan Bank, N.A. (“Chase”), pursuant to the 
same terms as previously authorized in this proceeding. The 
notes to Chase will bear interest based on the Chase prime 
rate as it fluctuates from time to time. National has informally 
agreed with Chase to maintain average balances equaling 
10% of the line of credit plus 10% of the average loans 
outstanding; however, the average balances maintained for 
normal operating needs are sufficient to cover these 
amounts. Assuming an average balance of 20% was re- 
quired, ,the effective cost of money, based on a 6.50% prime 
rate, would be 8.125%. 


National proposes to use the proceeds from the proposed 
financing to acquire for cash from time to time up to 
$20,000,000 aggregate principal amount at any one time 
outstanding of short-term unsecured notes from Distribution 
Corporation at National's actual cost of securing such funds. 
Each such note will be dated the same date and bear the 
same effective interest rate as the related commercial paper 
and/or short-term note of National. Each note of Distribution 
Corporation will mature within twelve months from its date of 
issue, with interest payable quarterly until the principal 
amount is paid in full. Distribution Corporation will have the 
option, after payment of all notes of prior maturity, to prepay 
any note issued pursuant to this transaction at any time or 
from time to time, in whole or in part, without premium, upon 
payment of all interest accrued on the principal amount so 
prepaid to the date of such prepayment. 


Distribution Corporation proposes to use the proceeds from 
the sale of its notes for additional working capital, including 
working capital in connection with the purchase of synthetic 
natural gas. It is anticipated that in 1977 Distribution Corpora- 
tion will need up to $20,000,000 for this purpose. 


National requests exception from the competitive bidding 
requirements of Rule 50 for the proposed issue and sale of its 
commercial paper pursuant to paragraph (a)(5) thereof. 


No State or Federal commission, other than this Commission, 
has jurisdiction over the proposed transactions. 


Due notice of the filing of said post-effective amendment to 
the application-declaration has been given in the manner 
prescribed in Rule 23 promulgated under the Act (HCAR No. 
19812), and no hearing has been requested of or ordered by 
the Commission. Upon the basis of the facts in the record, it 
is hereby found that the applicable standards of the Act and 


the rules thereunder are satisfied and that no adverse 
findings are necessary; and that it is appropriate in the public 
interest and in the interest of investors and consumers that 
said application-declaration, as amended by said post-effec- 
tive amendment, be granted and permitted to become effec- 
tive: 


IT IS ORDERED, pursuant to the applicable provisions of the 
Act and rules thereunder, that said application-declaration, as 
amended by said post-effective amendment, be, and it 
hereby is, granted and permitted to become effective forth- 
with, subject to the terms and conditions prescribed in Rule 
24 promulgated under the Act, except that the time for filing 
the certification thereunder with respect to the proposed 
transactions is extended so as to allow filing on a quarterly 
basis. 


For the Commission, by the Division of Corporate Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19848/Janrury 11, 1977 


In the Matter of 


METROPOLITAN EDISON COMPANY 
Muhlenberg Township 
Berks County, Pennsylvania 19605 


(70-5775) 


SUPPLEMENTAL ORDER AUTHORIZING EXTENSION OF 
TIME TO MAKE CASH CAPITAL CONTRIBUTIONS 


Metropolitan Edison Company (‘Met-Ed’), an electric utility 
subsidiary company of General Public Utilities Corporation, a 
registered holding company, has filed a post-effective amend- 
ment to its declaration previously filed with this Commission 
pursuant to Section 12(d) of the Public Utility Holding Com- 
pany Act of 1935 (“Act”) and Rule 45 promulgated thereun- 
der regarding the following proposal. 


By order dated December 31, 1975 (HCAR No. 19325), Met- 
Ed was authorized from time to time to make cash capital 
contributions to its subsidiary, York Haven Power Company 
(“YHP}) of up to $500,000 for the period ending December 
31, 1976. These cash capital contributions were to be utilized 
by YHP to (1) acquire certain property from International 
Paper Company (ii) make certain modifications to the ac- 


quired property and (iii) finance the public utility business of 
YHP. 
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It is now proposed that the time within which Met-Ed may 
make such capital contributions to YHP be extended to 
December 31, 1977. It stated that YHP acquired the proper- 
ties in December 31, 1975 and has applied to the Federal 
Power Commission to make certain modifications to the 
property. Met-Ed and YHP state they expect that the FPC will 
authorize such property modifications sometime during 1977. 
Met-Ed states that it may be necessary for it to make cash 
capital contributions to YHP for these purposes during 1977 
since YHP’s internal cash generation is not expected to be 
sufficient to provide the necessary funds. As of December 23, 
1976, Met-Ed had made cash capital contributions to YHP in 
the aggregate amount of $200,000. 


No state commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed transac- 
tion. Fees and expenses to be incurred in connection with the 
proposed transactions are estimated at $1,500, including 
legal fees of $1,250. 


Upon the basis of the facts in the record, as amended by said 
post-effective amendment, it is hereby found that the applica- 
ble standards of the Act and the rules thereunder as satisfied 
and that no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said declaration, as amended 
by said post-effective amendment, be permitted to become 
effective: 


IT IS ORDERED, pursuant to the applicable provisions of the 
Act and rules thereunder, that said declaration, as amended 
by said post-effective amendment, be, and it hereby is, 
permitted to become effective forthwith, subject to the terms 
and conditions prescribed in Rule 24 promulgated under the 
Act. 


For the Commission, by the Division of Corporate Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19849/January 12, 1977 


In the Matter of 


MONONGAHELA POWER COMPANY 
Fairmount, West Virginia 26554 


OHIO POWER COMPANY 
Canton, Ohio 44702 


WEST PENN POWER COMPANY 
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Greensburg, Pennsylvania 15601 


WHEELING ELECTRIC COMPANY 
Wheeling, West Virginia 26003 


(70-5716) 


SUPPLEMENTAL ORDER AUTHORIZING EXTENSION OF 
TIME TO COMPLETE TRANSACTION 


Ohio Power Company and Wheeling Electric Company, 
electric utility subsidiary companies of American Electric 
Power Company, Inc., a registered holding company, and 
Monongahela Power Company and West Penn Power Com- 
pany, electric utility subsidiary companies of Allegheny Power 
System, Inc., a registered holding company, have filed a 
post-effective amendment to their application-declaration pre- 
viously filed with this Commission pursuant to Sections 9, 10 
and 12(d) of the Public Utility Holding Company Act of 1935 
(“Act”) and Rules 44 and 24(c)(3) promulgated thereunder 
regarding the following proposed transaction. 


By order dated June 21, 1976 (HCAR No. 19584) issued in 
this proceeding, applicants-declarants were authorized to 
consummate certain inter-company sales of assets. It is 
stated that delays in connection with obtaining and drafting 
appropriate descriptions for deeds, bills of sale and mortgage 
releases have made it impractical to close the transaction 
until January 1977. It is therefore requested that the time to 
complete the proposed transfers be extended through Febru- 
ary 1, 1977. In all other respects the transactions as hereto- 
fore authorized and approved by order of the Commission 
remain unchanged. 


No state or federal commission, other than this Commission, 
has jurisdiction over the proposed requested extension of 
time. No additional fees or expenses are expected to be 
incurred in connection with the extension. 


Upon the basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public interest and 
in the interest of investors and consumers that said applica- 
tion-declaration, as further amended by said post-effective 
amendment, be granted and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions of the 
Act and rules thereunder, that said application-declaration, as 
further amended by said post-effective amendment, be, and it 
hereby is, granted and permitted to become effective forth- 
with, subject to the terms and conditions prescribed in Rule 
24 promulgated under the Act. 


For the Commission, by the Division of Corporate Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19850/January 12, 1977 


In the Matter of 


CENTRAL AND SOUTH WEST CORPORATION 
Wilmington, Delaware 19899 


(70-5948) 


ORDER AUTHORIZING PROPOSED ISSUE AND SALE OF 
COMMON STOCK PURSUANT TO A DIVIDEND REIN- 
VESTMENT AND STOCK PURCHASE PLAN AND EXCEP- 
TION FROM COMPETITIVE BIDDING 


Central and South West Corporation (“CSW"), a registered 
holding company, has filed an application-declaration, and 
amendments thereto, with this Commission pursuant to Sec- 
tions 6(a) and 7 of the Public Utility Holding Company Act of 
1935 (“Act”) and Rule 50 promulgated thereunder regarding 
the following proposed transaction. 


CSW proposes to issue and sell not to exceed 282,108 
shares of its authorized and unissued common stock, par 
value $3.50 per share (the “additional shares’) pursuant to 
an automatic dividend reinvestment and stock purchase plan 
(“plan”). CSW intends to establish the plan to be effective on 
or before February 28, 1977. CSW requests authority to sell 
the additional shares pursuant to the plan through April 30, 
1978. 


The plan provides that holders of CSW’s common stock may 
automatically reinvest their cash dividends on their stock in 
the additional shares and, at their option, may make cash 
payments of not less than $10 nor more than $3,000 per 
quarter for the same purpose. The additional shares will be 
purchased from CSW each quarter by the First National Bank 
of Chicago (the “plan administrator’), which will administer 
the plan and act as agent for the participants in the plan. The 
price per share of the additional shares will be equal to the 
average of the high and low prices of CSW’s common stock 
reported as New York Stock Exchange Composite Transac- 
tions on the cash dividend payment date or on the next 
preceding trading day if the dividend payment date is not a 
trading day or no trades in CSW’s common stock occurred on 
the dividend payment date. 


Any holder of CSW's common stock may join the plan at any 
time. Participation in the plan will be effective as of the first 
dividend payment date following receipt by the plan adminis- 
trator of an authorization from the stockholder, subject to the 
requirement that such authorization must be received by the 
plan administrator on or before the 15th day of the month in 
which a cash dividend is paid. Participants may make op- 
tional cash payments in any quarter. Participants will be 


permitted to withdraw from the plan at any time, but if the 
plan administrator receives the request to withdraw on or 
after the cash dividend payment date, the amount of the cash 
dividend and any optional cash payments scheduled to be 
invested on such date will be so invested, but all subsequent 
dividends will be paid to the shareholder unless he re-enrolls 
in the plan. Upon withdrawing from the plan, a participant 
may have the whole shares credited to his account under the 
plan delivered to him, along with cash payments for fractional 
shares, or he may elect to have all his shares sold by the 
plan administrator. 


It is stated that the additional shares constitute all of the 
remaining authorized but unissued shares of CSW’s common 
stock excluding 6,250,000 shares scheduled for public offer- 
ing on December 23, 1976 and 304,790 shares reserved for 
issuance order CSW's employee stock ownership plan (previ- 
ously authorized by this Commission). Proceeds derived by 
CSW from the sale of the additional shares will be applied 
toward construction programs of CSW’s subsidiary compa- 
nies through loans or equity contributions. Such loans or 
equity contributions are now or will be the subject of further 
filings with this Commission. 


CSW requests an exception from the competitive bidding 
requirements of Rule 50 under the Act for the sale of the 
additional shares pursuant to paragraph (a)(5) of that Rule. 


No state commission and no federal commission, other than 
this Commission, has jurisdiction over the proposed transac- 
tion. Fees and expenses to be incurred in connection with the 
proposed transaction are estimated at $77,000, including 
printing fees of $25,000 and fees of agent for the plan of 
$22,000. 


Due notice of the filing of said application-declaration has 
been given in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR No. 19811), and no hearing has been 
requested of or ordered by the Commission. Upon the basis 
of the facts in the record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are satisfied 
and that no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest of 
investors and consumers that said application-declaration, as 
amended, be granted and permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provisions of the 
Act and rules thereunder, that said application-declaration, as 
amended, be, and it hereby is, granted and permitted to 
become effective forthwith, subject to the terms and condi- 
tions prescribed in Rule 24 promulgated under the Act. 


For the Commission, by the Division of Corporate Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19851/January 13, 1977 


In the Matter of 


JERSEY CENTRAL POWER & LIGHT COMPANY 
Madison Avenue at Punchbowl Road 
Morristown, New Jersey 07960 


METROPOLITAN EDISON COMPANY 
2800 Pottsville Pike 
Reading, Pennsylvania 19603 


PENNSYLVANIA ELECTRIC COMPANY 
1001 Broad Street 
Johnstown, Pennsylvania 15907 


(70-5951) 


NOTICE OF PROPOSED SALE OF UTILITY ASSETS BE- 
TWEEN AFFILIATES 


NOTICE IS HEREBY GIVEN that Jersey Central Power & 
Light Company (“JCP&L”), Metropolitan Edison Company 
(“Met-Ed”) and Pennsylvania Electric Company (‘Penelec’), 
electric utility subsidiary companies of General Public Utilities 
Corporation, a registered holding company, have filed a 
declaration with this Commission pursuant to the Public Utility 
Holding Company Act of 1935 (‘Act’) designating Sections 
12(d) and 12(f) of the Act and Rule 43 promulgated thereun- 
der as applicable to the following proposed transactions. All 
interested persons are referred to the declaration, which is 
summarized below, for a complete statement of the proposed 
transactions. 


The declarants are currently engaged in the construction of 
Unit #2 of the Three Mile Island nuclear generating station 
(“TMI #2”). The declarants now own the unit as tenants in 
common (without rights of partition) in the following propor- 
tions: JCP&L: 25%, Met-Ed: 50% and Penelec: 25%. 


It is proposed that Met-Ed sell JCP&L an additional 25% 
undivided interest and that Penelec sell JCP&L an additional 
15% undivided interest in TMI #2. The resulting ownership 
proportions would then be: JCP&L: 65%, Met-Ed: 25% and 
Penelec: 10%. 


It-is proposed that the sales of the interests in TMI #2 be 
made in a series of installments (which will not necessarily be 
pro rata as between Met-Ed and Penelec) geared to JCP&L’s 
ability to make payments and the ability of Met-Ed and 
Penelec to make use of the sales proceeds. The sales will be 
completed by the time TMI #2 is placed in commercial 
service, such time now being estimated to be in the Spring of 
1978. The sales price of the interests will be the book cost, 
including allowance for funds. used during construction 
(“AFC”), of the interests conveyed hy the sellers, adjusted in 
order to retain for the respective customers of the sellers the 
net benefit of certain tax allocations. 
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It is also proposed that JCP&L sell Met-Ed and Penelec 25% 
undivided interests in the Forked River nuclear generating 
station which is presently owned 100% by JCP&L. After the 
proposed sales, the Forked River station would be owned 
50% by JCP&L and 25% each by Met-Ed and Penelec. The 
sales will be made in one or more installments but will also be 
completed by the time TMI #2 is in commercial service. The 
sale will be made for the book cost of the interests conveyed 
by JCP&L, including AFC, adjusted to retain for JCP&L’s 
customers the net benefit of (i) certain tax allocations and (ii) 
the inclusion of a portion of JCP&L’s investment in Forked 
River in rate base. 


The declarants own undivided interests in Unit No. 1 of the 
Three Mile Island generating station (“TMI #1”) in the 
following proportions: JCP&L: 25%; Met-Ed 50% and Pene- 
lec: 25%. The proposed transactions will not affect these 
ownership interests. However, there are certain facilities 
which are to be used in common for TMI #1 and #2. The 
original cost of such common facilities at the time TMI #1 
was placed in commercial service was approximately $14 
million, of which Met-Ed’s share was approximately $7 million 
and the Penelec and JCP&L shares were approximately $3.5 
million. It is stated that the Pennsylvania Public Utilities 
Commission has excluded from rate base one-half of Pene- 
lec’s and Met-Ed’s investment in these common facilities as 
being assignable to TMI #2. Therefore, one-half of their cost 
of such common facilities will be regarded by Met-Ed and 
Penelec as assignable to TMI #2 and the interests in TMI #2 
to be conveyed by those companies will include proportionate 
interests in such facilities. 


JCP&L owns 100% of the Oyster Creek nuclear generating 
station which was placed in commercial service in 1969. 
Some of the Oyster Creek facilities will be used in common 
for Forked River, which is immediately, adjacent to Oyster 
Creek. These common facilities will be equitably allocated 
between Oyster Creek and Forked River and the undivided 
interests in Forked River conveyed by JCP&L to Met-Ed and 
Penelec will include proportionate interests in the common 
facilities. 


It is stated that various events, including an oil embargo, fuel 
price increases, a pause in the rate of increase of the 
consumption of electricity and the deferral of the completion 
dates for TMI #2 and Forked River have made it appropriate 
to reallocate participation in the units among the declarants. 


It is stated that the New Jersey and Pennsylvania Public 
Utilities Commissions have jurisdiction over various aspects 
of the proposed transactions and that the consummation of 
certain of the proposed transactions may require amendment 
of the construction permits issued by the United States 
Nuclear Regulatory Commission. It is stated that no other 
state or federal commission, other than this Commission, has 
jurisdiction over the proposed transactions. Fees and ex- 
penses to be incurred in connection with the proposed 
transactions are to be supplied by amendment. 
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NOTICE IS FURTHER GIVEN that any interested person 
may, not later than February 7, 1977, request in writing that a 
hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised by said declaration which he desires to contro- 
vert; or he may request that he be notified if the Commission 
should order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange Commission, 
Washington, D. C. 20549. A copy of such request should be 
served personally or by mail upon the declarants at the 
above-stated addresses, and proof of service (by affidavit or, 
in case an attorney at law, by certificate) should be filed with 
the request. At any time after said date, the declaration, as it 
may be amended, may be permitted to become effective as 
provided in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may grant 
exception from such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem appropriate. 
Persons who request a hearing or advice as to whether a 
hearing is ordered will receive any notices and orders issued 
in this matter, including the date of the hearing (if ordered) 
and any postponements thereof. 


For the Commission, by the Division of Corporate Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
Release No. 19852/January 13, 1977 


In the Matter of 


GENERAL PUBLIC UTILITIES CORPORATION 
80 Pine Street 
New York, New York 10005 


(70-5791) 


NOTICE OF PROPOSED AMENDMENT OF ARTICLES OF 
INCORPORATION AND PROPOSED SOLICITATION OF 
PROXIES IN CONNECTION THEREWITH 


NOTICE IS HEREBY GIVEN that General Public Utilities 
Corporation (“GPU”), a registered holding company, has filed 
a post-effective amendment to its declaration, previously filed 
with this Commission, pursuant to the Public Utility Holding 
Company Act of 1935 (‘Act’) designating Sections 6(a), 7 
and 12(e) of the Act and Rule 62 promulgated thereunder as 
applicable to the proposed transactions. All interested per- 
sons are referred to the declaration, as amended by said 
post-effective amendment, for a complete statement of the 


proposed transactions. 


By order dated February 20, 1976 (HCAR No. 19396) issued 
in this proceeding, GPU was authorized, among other things, 
to amend its Articles of Incorporation (“Charter”), subject to 
the obtaining of necessary stockholder approval, to eliminate 
the preemptive rights of common stockholders of GPU. GPU 
obtained the necessary stockholder approval for this Charter 
amendment on April 5, 1976 and the Charter was accordingly 
amended on April 6, 1976. 


After the February 20, 1976 order was issued, GPU under- 
took with this Commission that unless otherwise authorized 
by the Commission, GPU would not sell additional shares of 
common stock except pursuant to a public offering for cash or 
an employee stock option plan or in connection with a merger 
of consolidation or for consideration other than cash, without 
first offering such shares to its shareholders. GPU now 
desires to incorporate, subject to the obtaining of favorable 
action by its stockholders at its annual meeting to be held on 
April 4, 1977, the substance of this undertaking in its Charter, 
as amended. 


It is specifically proposed to amend Article 9 of the Charter to 
provide that stockholders shall have preemptive rights to 
purchase GPU common stock offered for sale other than 
through: (i) a public offering; or (ii) an offering through 
underwriters or dealers who agree to make a prompt public 
offering thereof; or (iii) operation of a common stock cash 
dividend reinvestment program (including the right to invest 
additional amounts in additional shares of common stock); or 
(iv) operation of an employee stock ownership plan; or (v) 
any other offering which shall have been authorized at a 
meeting of stockholders by the affirmative vote of a majority 
of all outstanding shares entitied to vote thereon, or shall be 
consistent with a plan authorized or approved by such a vote 
of the holders of a majority of all outstanding shares entitled 
to vote thereon. 


The proposed Charter amendment further provides that the 
preemptive rights provision shall entitle stockholders having 
such rights to purchase shares of GPU’s common stock as 
nearly as practicable in such proportion as would, if such 
preemptive rights were exercised, preserve the relative hold- 
ings of such stockholders. The price for stock purchased 
pursuant to preemptive rights will have a price or prices not 
less than the price or prices at which such shares are 
proposed to be offered for sale to others (before giving effect 
to any reduction in the amount realized by GPU by expenses, 
including underwriters’ and dealers’ compensation, incurred 
in connection with the sale). It is further provided that GPU 
shall not be obligated to offer or issue any fractional interest 
in a full share of its common stock pursuant to preemptive 
rights. The Charter amendment will also provide that at any 
time within a period expiring not more than one year after the 
granting of preemptive rights, shares which have been of- 
fered to stockholders and which have not been subscribed for 
or purchased may be issued or sold to such persons (includ- 
ing stockholders) at such prices and at such times as may be 


SEC DOCKET/1495 








fixed by the Board of Directors, provided that the price will not 
be less than the price at which such shares were obtainable 
upon the exercise of preemptive rights granted in connection 
with the offering. 


GPU proposes to solicit proxies from its stockholders in 
connection with the proposed Charter amendment for use at 
the GPU annual meeting on April 4, 1977. Adoption of the 
proposed Charter amendment requires the affirmative vote of 
the holders of a majority of the outstanding shares of GPU 
common stock. 


Fees and expenses to be incurred in connection with the 
proposed transaction will be supplied by amendment. The 
cost to GPU for reimbursement to stockholders who hold 
stock for others for forwarding copies of proxy material to 
them is estimated at $25,000. It is stated that no state or 
federal commission, other than this Commission, has jurisdic- 
tion over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than February 7, 1977, request in writing that a 
hearing be held on such matter, stating the nature of his 
interest, the reasons for such request, and the issues of fact 
or law raised by said declaration, as amended by said post- 
effective amendment, which he desires to controvert; or he 
may request that he be notified if the Commission should 
order a hearing thereon. Any such request should be ad- 
dressed: Secretary, Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request should be 
served personally or by mail upon the declarant at the above- 
stated address, and proof of service (by affidavit or, in case of 
an attorney at law, by certificate) should be filed with the 
request. At any time after said date, the declaration, as 
amended by said post-effective amendment, or as it may be 
further amended, may be permitted to become effective as 
provided in Rule 23 of the General Rules and Regulations 
promulgated under the Act, or the Commission may grant 
exemption from its rules under the Act as provided in Rules 
20(a) and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or advice 
as to whether a hearing is ordered will receive any notices 
and orders issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Corporate Regulation, 
pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 9598/January 7, 1977 


In the Matter of 


THE COLUMBUS FUND, INC. 
88 East Broad Street 
Columbus, Ohio 43215 


(811-1892) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER DECLARING 
THAT COLUMBUS FUND, INC. HAS CEASED TO BE AN 
INVESTMENT COMPANY. 


NOTICE IS HEREBY GIVEN that The Columbus Fund, Inc. 
(“Applicant”), registered as an open-end diversified manage- 
ment investment company under the Investment Company 
Act of 1940 (‘Act’), filed an application on December 7, 1976 
and an amendment thereto on December 20, 1976, pursuant 
to Section 8(f) of the Act for an order of the Commission 
declaring that it has ceased to be an investment company as 
defined in the Act. All interested persons are referred to the 
application and amendment on file with the Commission for a 
statement of the representations contained therein, which are 
summarized below. 


Applicant, incorporated under the laws of the State of Ohio, 
registered under the Act on June 16, 1969. Applicant states 
that it commenced operations on August 11, 1970 and 
offered its shares to the public from that date until April 30, 
1975, when the offering of shares was indefinately sus- 
pended due to receipt of notice of termination of Applicant's 
advisory contract with Metropolitan Advisers Corporation 
(“Metropolitan”) as of June 28, 1975. Since June 28, 1975, 
Applicant asserts it has been internally managed by its 
officers rather than by an investment adviser. 


On November 12, 1975 the Commission filed a civil injunctive 
complaint in the United States District Court of Ohio, Eastern 
Division (SEC v. J.L. Mead & Co., et. al., Civil Action No. C- 
2-75-777), against Applicant, Metropolitan, J.L. Mead & Co., 
Inc. and J. L. Mead (the latter two of which were persons 
controlling Metropolitan), J. Roger Pearsall (at that time a 
director of Applicant) and Advisers Fund, Inc., another mutual 
fund advised by Metropolitan. With the consent of Applicant, 
a final judgment of permanent injunction was entered against 
Applicant on May 10, 1976 which, inter alia, required Appli- 
cant to prepare and file with the Commission proxy materials 
pertaining to a special meeting of shareholders to be called 
for the primary purpose of considering and acting upon a plan 
of dissolution and liquidation. 


According to the Application, on September 30, 1976, the 
shareholders of Applicant, at a special meeting of sharehold- 
ers held on that date, adopted a resolution of dissolution and 
plan of liquidation, providing for the dissolution of Applicant in 
accordance with the laws of the State of Ohio, the winding-up 
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of the affairs of Applicant, and the termination of Applicant's 
status as a registered investment company under the Act. 


On November 22, 1976, Applicant filed a Certificate of 
Dissolution with the Secretary of State of Ohio and since that 
date has continued as a corporation under Ohio law solely for 
the purpose of performing such acts as are required to wind- 
up its affairs. 


Applicant states that on December 3, 1976, Applicant distrib- 
uted to each shareholder of record as of November 22, 1976, 
cash in the amount of $4.29 per share for each share held of 
record on that date, withholding only an amount equal to 
$0.51 per share as a reserve for liquidation. Applicant further 
states that on the date of distribution it had total assets of 
$201,158, of which $176,272 was distributed in cash to its 
shareholders, and $24,886 was retained as a reserve. 


Applicant asserts that it has ceased doing business and the 
only remaining acts to be taken by Applicant to wind-up its 
affairs consist of the payment of remaining known obligations 
and the preparation and filing of various forms, reports and/or 
returns required by governmental authorities. 


Section 8(f) of the Act provides, in pertinent part, that 
whenever the Commission, upon application, finds that a 
registered investment company has ceased to be an invest- 
ment company, it shall so declare by order and upon taking 
effect of such order the registration of such company shall 
cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than February 4, 1977, at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reason for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may request 
that he be notified if the Commission shall order a hearing 
thereon. Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicant at the address stated 
above. Proof of such service (by affidavit, or in case of an 
attorney-at-law by certificate) shall be filed contempora- 
neously with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any notices and 
orders issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9599/January 10, 1977 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 13147/January 10, 1977 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9600/January 10, 1977 


In the Matter of 


FIRST AMERICAN-AUSTRALIAN INVESTORS LIMITED 
% Dominick & Dominick, Inc. 

55 Water Street 

New York, New York 10041 


(811-2041) 


ORDER PURSUANT TO SECTION 8&(f) OF THE ACT DE- 
CLARING THAT APPLICANT HAS CEASED TO BE AN 
INVESTMENT COMPANY. 


On December 13, 1976, a notice was issued (Investment 
Company Act Release No. 9566) stating that Dominick & 
Dominick, Incorporated, filed an application on November 5, 
1976, on behalf of First American-Australian Investors Limited 
(“FAAI”), registered under the Investment Company Act of 
1940 (‘Act’) as a closed-end, diversified management invest- 
ment company, pursuant to Section 8(f) of the Act, for an 
order of the Commission declaring that FAAI has ceased to 
be an investment company as defined in the Act. 


The notice gave interested persons an opportunity to request 
a hearing, and stated that an order disposing of the applica- 
tion would be issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed and the 
Commission has not ordered a hearing. 


The matter has been considered, and it is found that FAAI 
has ceased to be an investment company. Accordingly, 


IT IS ORDERED, pursuant:to Section 8(f) of the Act, that the 
registration of FAAI, under the Act shall forthwith cease to be 
in effect. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 
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George A. Fitzsimmons 
Secretary 








INVESTMENT COMPANY ACT OF 1940 
Release No. 9601/January 11, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5798/January 11, 1977 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9602/January 12, 1977 


in the Matter of 


THE MUNICIPAL FUND SERIES COMPANY, INC. 
(THE MUNICIPAL INVESTMENT TRUST FUND 
INVESTMENT ACCUMULATION PROGRAMS) 

% Merrill Lynch, Pierce, Fenner & Smith, 
Incorporated 

One Liberty Plaza 

165 Broadway 

New York, New York 10006 


(812-4044) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM SECTIONS 15(a) AND 
16(a) OF THE ACT 


The Municipal Fund Series Company, Inc. (‘Applicant’), 
registered under the Investment Company Act of 1940 (“Act”) 
as an open-end management investment company, filed an 
application on October 18, 1976 with regard to its Investment 
Accumulation Program (Long Term) and its Investment Accu- 
mulation Program (Intermediate Term) and subsequent In- 
vestment Accumulation Programs (hereinafter collectively re- 
ferred to as the “Programs') for an order of exemption from 
Sections 15(a) and 16(a) of the Act to the extent necessary to 
permit Applicant's investment advisers and directors to serve 
without prior shareholder approval until a meeting of each 
Program's shareholders to be held within 180 days after the 
effectiveness of each of Applicant's Registration Statements 
filed under the Securities Act of 1933. 


On December 10, 1976 a notice was issued (Investment 
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Company Act Release No. 9565) of the filing of the applica- 
tion. The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing of the 
application would be issued as of course unless a hearing 
should be ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found that the 
granting of the application is appropriate in the public interest 
and consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, that the 
application for exemption from Sections 15(a) and 16(a) of 
the Act, to the extent requested, be and hereby is, granted, 
effective forthwith. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9603/January 12, 1977 


In the Matter of 


SCHUSTER SPECTRUM FUND, INC. 
245 Park Avenue 
New York, New York 10017 


(811-1833) 


NOTICE OF FILING OF APPLICATION PURSUANT TO 
SECTION 8(f) OF THE ACT FOR AN ORDER DECLARING 
THAT COMPANY HAS CEASED TO BE AN INVESTMENT 
COMPANY 


NOTICE IS HEREBY GIVEN that Schuster Spectrum Fund, 
Inc. (“Applicant”), an open-end, non-diversified, management 
investment company registered under the Investment Com- 
pany Act of 1940 (the “Act’), has filed an application pursuant 
to Section 8(f) of the Act for an order of the Commission 
declaring that Applicant has ceased to be an investment 
company as defined in the Act. All interested persons are 
referred to the application on file with the Commission for a 
statement of the representations contained therein, which are 
summarized below. 


Applicant, a Maryland corporation, registered under the Act in 
1969. Applicant states that on November 6, 1974, its share- 
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holders approved a Plan of Reorganization and Agreement of 
Merger whereby the Applicant would be merged into Schus- 
ter Fund, Inc., an open-end, diversified, management invest- 
ment company registered under the Act. Applicant further 
states that the merger became effective when Articles of 
Merger were filed with the State of Maryland Department of 
Assessments and Taxation on November 6, 1974, and the 
separate corporate existence of Applicant ceased to exist. 


Section 8(f) of the Act provides, in pertinent part, that 
whenever the Commission, upon application, finds that a 
registered investment company has ceased to be an invest- 
ment company, it shall so declare by order, and upon the 
taking effect of such order, the registration of such company 
shall cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested person 
may, not later than February 7, 1977, at 5:30 p.m., submit to 
the Commission in writing a request for a hearing on the 
matter accompanied by a statement as to the nature of his 
interest, the reasons for such request and the issues, if any, 
of fact or law proposed to be controverted, or he may request 
that he be notified if the Commission shall order a hearing 
thereon. Any such communication should be addressed: 
Secretary, Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request shall be served 
personally or by mail upon Applicant at the address stated 
above. Proof of such service (by affidavit, or in the case of an 
attorney-at-law, by, certificate) shall be filed contempora- 
neously with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, an order 
disposing of the application will be issued as of course 
following said date unless the Commission thereafter orders 
a hearing upon request or upon the Commission’s own 
motion. Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any notices and 
orders issued in this matter, including the date of the hearing 
(if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment Manage- 
ment, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 9604/January 12, 1977 


In the Matter of 


CONNECTICUT MUTUAL LIFE INSURANCE COMPANY 
CML VARIABLE ANNUITY ACCOUNT A 


and 


CML ACCUMULATION ANNUITY ACCOUNT E 
140 Garden Street 
Hartford, Connecticut 06115 


(812-4039) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM SECTIONS 22(e), 27(c)(1) 
AND 27(d) OF THE ACT 


Connecticut Mutual Life Insurance Company (“CML”), a 
Connecticut mutual life insurance company, CML Variable 
Annuity Account A and CML Accumulation Annuity Account 
E, separate accounts of CML registered under the Investment 
Company Act of 1940 (‘‘Act”) as diversified open-end man- 
agement investment companies (hereinafter collectively re- 
ferred to as “Applicants”), filed an application on October 4, 
1976 and an amendment thereto on November 19, 1976, 
pursuant to Section 6(c) of the Act for an order exempting 
Applicants from the provisions of Sections 22(e), 27(c)(1) and 
27(d) of the Act to the extent necessary to permit compliance 
by Applicants with certain provisions of the Education Code 
of the State of Texas. 


On December 15, 1976, the Commission issued a notice 
(Investment Company Act Release No. 9572) of the filing of 
the application. The notice gave interested persons an oppor- 
tunity to request a hearing and stated that an order disposing 
of the application would be issued as of course unless a 
hearing should be ordered. No request for a hearing has 
been filed and the Commission has not ordered a hearing. 


The matter has been considered and it has been found that 
the granting of the application is appropriate in the public 
interest and consistent with the protection of investors and 
the purposes fairly intended by the policy and provisions of 
the Act. Accordingly, 


IT |S ORDERED, pursuant to Section 6(c) of the Act, that the 
application for exemption from the provisions of Sections 
22(e), 27(c)(1) and 27(d) of the Act to the extent necessary to 
permit compliance with certain provisions of the Education 
Code of the State of Texas as it would apply to variable 
annuity contracts issued subsequent to the date of the 
requested order, be, and hereby is, granted, effective forth- 
with. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 563/January 10, 1977 


Applicability of Investment Advisers Act to Certain Publica- 
tions 


The Securities and Exchange Commission today announced 
that the staff has reconsidered its past interpretations regard- 
ing the applicability of the Investment Advisers Act of 1940 
[15 U.S.C. 80b-1 et seq.] (the “Act’) to certain publications. 
Section 202(a)(11) of the Act [15 U.S.C. 80b-2(a)(11)] pro- 
vides: 


“Investment adviser” means any person who, for com- 
pensation, engages in the business of advising others, 
either directly or through publications or writings, as to 
the value of securities or as to the advisability of 
investing in, purchasing, or selling securities, or who, 
for compensation and as a part of a regular business, 
issues or promulgates analyses or reports concerning 
securities. . . . 


In interpreting this language, the staff has for many years 
taken the position that publication of a single book, pamphlet, 
or article of an investment advisory nature would not normally 
require an author or publisher’ to register as an investment 
adviser where (1) the publication did not contain recommen- 
dations, reports, analyses, or other advisory information relat- 
ing to specific securities or issuers, (2) the publication was 
not one of a series of publications or intended to be supple- 
mented or updated, and (3) the publication did not contain 
one or more investment formulae, or for other reasons 
appear likely to be sold or used continuously and indefinitely, 
provided that the author or publisher did not engage in any 
other activities which would bring him within the definition of 
investment adviser.? Under these circumstances, it is doubtful 
that a publisher or author is engaged in an investment 
advisory “business” within the meaning of Section 202(a)(11) 
or that substantial benefits to investors would result from 
requiring registration. 


Upon reconsideration of its past positions, the staff has 
concluded that registration under the Act should not be 
required solely because a publication contains one or more 
formulae or guidelines intended to be used by investors in 
making determinutions as to what securities to buy or sell or 
when to buy or sell them. From an administrative standpoint, 
difficulties have arisen in distinguishing between essentially 
mechanical formulae or guidelines, and those more general 
investment philosophies, techniques or analytical approaches 
for which registration under the Act has not normally been 
required in the absence of other factors.* Also, the staff 
believes that, even as to publications within the former 
category, the benefits to investors from registration under the 
Act of an author or publisher may be slight. For example, 
“scalping” or similar fraudulent and manipulative practices 
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would not present a real danger. 


The staff has concluded, therefore, that the definition of 
investment adviser should not be construed to include the 
author or publisher of any book, pamphlet, or article (1) which 
does not contain recommendations, reports, analyses, or 
other advisory information relating to specific securities or 
issuers> and (2) which is not one of a series of publications 
by such person or intended to be supplemented or updated, 
provided that the author or publisher has not and does not 
intend to engage in any other activities which would bring him 
within the definition of investment adviser. Consequently, 
under these circumstances, the staff will no longer take the 
position that registration pursuant to Section 203 [15 U.S.C. 
80b-3] of the Act is required. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





1 The definition of “investment adviser” encompasses pub- 
lishers as well as authors. Section 202(a)(11)(D) [15 U.S.C. 
80b-2(a)(11)(D)], however, excepts from the definition of 
investment adviser “... the publisher of any bona fide 
newspaper, news magazine or business or financial publica- 
tion of general and regular circulation . . .” This exception is 
applicable only where, based on the content, advertising 
material, readership, and other relevant factors, a publication 
is not primarily a vehicle for distributing investment advice. 
(See SEC v. Wall Street Transcript Corp., 442 F.2d 1371 (2d 
Cir. 1970), cert. denied, 398 U.S. 958 1970)). 


2 See Phoenix Publishing (SEC staff letter, pub. avail. Au- 
gust 2, 1974); Bernard Katz (SEC staff letter, pub. avail. April 
25, 1973). The most recent staff letters have simply stated 
that registration is required for any author or publisher who 
writes or publishes books, pamphlets or magazines which 
contain formulae which are intended to be used by readers in 
making determinations as to which securities to buy or sell, 
regardless of whether or not recommendations with respect 
to specific securities are made. See Torrey H. Smith (SEC 
staff letter, pub. avail. January 22, 1976), Meditech Venture 
Management, Inc. (SEC staff letter, pub. avail. March 15, 
1975); Lawrence R. Ross (SEC staff letter, pub. avail. 
February 7, 1975); and Hugh D. Bailey, Jr. (SEC staff letter, 
pub. avail. January 3, 1975). 


3The staff has generally resolved such questions, where 
necessary, on a case-by-case basis, by taking into account, 
among other things, the degree of specificity with which a 
publication could be used to identify securities for purchase or 
sale, and the extent to which a publication appeared to lend 
itself to continuous or indefinite use. Also, the staff has not 
normally asserted that the publisher (as contrasted with the 
author) of an occasional isolated book, pamphlet or article 
which might recommend specific securities or contain one or 
more investment formulae would be required to register 























under the Act if the publisher engaged in no other investment 
advisory activities. Rather, it would generally appear more 
appropriate to require registration as an investment adviser 
only for publishers who publish such materials on a more 
regular basis, or who also engage in other activities which 
would bring them within the definition of investment adviser. 
See Phoenix Publishing, supra. 


4 See SEC v. Capital Gains Research Bureau, Inc., 373 
U.S. 180 (1963). 


5 Some publications discuss specific securities or issuers 
solely to illustrate a general proposition or analytical tech- 
nique. This would not, in itself, require registration under the 
Act if, under all the facts and circumstances, such references 
are not particularly intended or likely to be used by readers to 
determine whether to purchase or sell the specific security 
referred to, as opposed to any other security. On the other 
hand, there may be publications which do not mention the 
name of a particular issuer or security, but refer only, for 
example, to an industry or class. Where the industry or class 
is very small, or for other reasons the issuer or security 
referred to is readily identifiable, registration could not be 
avoided merely because the issuer or security is not specifi- 
Cally identified. 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 564/January 10; 1977 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 13147/January 10, 1977 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 565, January 11, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5798/January 11, 1977 
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ACCOUNTING SERIES 
Release No. 204/January 7, 1977 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 13142/January 7, 1977 





ACCOUNTING SERIES 
Release No. 205/January 7, 1977 


SEE 


SECURITIES ACT OF 1933 
Release No. 5797/January 7, 1977 





ACCOUNTING SERIES RELEASE 
Release No. 206/January 13, 1977 


SEE 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 13156/January 13, 1977 
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Litigation Release No. 7731/January 11, 1977 


SEC v. GATEWAY TRANSPORTATION COMPANY, INC., 
ANTHONY KARR, LAWRENCE S. LINDSETH, JR., JOHN 
W. MOODY, HENRY E. SCHOUSEN. (UNITED STATES 
DISTRICT COURT FOR THE WESTERN DISTRICT OF 
WISCONSIN, CIVIL ACTION NO. 76C652) 


William D. Goldsberry, Administrator of the Chicago Regional 
Office of the Securities and Exchange Commission, an- 
nounced that on December 27, 1976 the Commission filed a 
Complaint in the United States District Court for the Western 
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District of Wisconsin against Gateway Transportation Com- 
pany, Inc., a Wisconsin corporation; Anthony Karr, of La 
Crescent, Minnesota; Lawrence S. Lindseth, Jr., of La 
Crosse, Wisconsin; John W. Moody, of Saline, Michigan; and 
Henry E. Schousen, of Elmhurst, Illinois. Simultaneously with 
the filing of the Complaint, the Honorable James E. Doyle, 
U.S. District Court Judge, entered final judgments of perma- 
nent injunction by consent against the defendants, enjoining 
them from violating the reporting, proxy solicitation and anti- 
fraud provisions of the Federal securities laws.in connection 
with the offer and sale of the common stock of Gateway. 


The Commission's: Complaint alleged that the defendants 
Kerr, Lindseth, Moody and Schousen caused to be filed, and 
defendant Gateway filed reports with the Commission includ- 
ing annual, quarterly and other periodic reports which were 
materially false concerning: 


(a) the overstatement of the income of Gateway for the 
Calendar Year 1973, 


(b) the nature and extent of false entries made in the 
accounting records of Gateway in 1973 and the man- 
ner and scheme by which such false entries were 
made, z 
(c) the direction and control of the overstatement of 
Gateway’s income in 1973 by officers of Gateway; and 


(d) the failure by Gateway to disclose the full extent of 
the involvement of its officers-in the overstatement of 
Gateway’s 1973 income. 


The Commission’s Complaint also alleged that defendants 
Karr, Lindseth, Moody and Schousen aided and abetted 
defendant Gateway in the filing with the Commission of proxy 
statements for the years 1974 to date, which were false and 
misleading in that such statements failed to disclose those 
activities described in the above paragraph. The Commission 
also alleged in its Complaint that the defendants violated the 
anti-fraud provisions of the Securities Act of 1933 and the 
Securities Exchange Act of 1934 in that in connection with 
the offer and sale of its common stock by Gateway and while 
such stock was being sold in the over-the-counter market, the 
defendants made and caused to be made the false and 
misleading statements and omissions to state material facts 
described above. 


The defendants consented to the entry of the injunctions 
without admitting or denying the allegations of the Commis- 
sion’s Complaint. 


The Court also entered an Order requiring defendant Gate- 
way and its Board of Directors to file with the Commission a 
report on Form 8-K disclosing: 


(a) the full amount of income which was misstated in 
Gateway’s financial reports for the year 1973; 
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(b) the details of an attempt to misreport Gateway’s 
delivered freight for the year 1974; and 


(c) the nature and extent of any false entries made in 
‘the accounting records of Gateway in the year 1973 
and the manner and scheme by which such false 
entries were made. 





Litigation Release No. 7732/January 11, 1977 


S.E.C. v. Time-Western Corp. 
76 CV-784-WI (W.D. Missouri) 


William D. Goldsberry, Regional Administrator of the Chicago 
Regional Office of the Securities and Exchange Commission, 
announced that on December 7, 1976 a complaint was filed 
in the United States District Court for the Western District of 
Missouri, Western Division, at Kansas City, Missouri, to 
enjoin Time-Western Corporation and E.M. (Mike) Riebold 
from further violating the registration requirement of the 
Securities Act of 1933 and the anti-fraud provisions of the 
Securities Act of 1933 and the Securities Exchange Act of 
1934. The complaint also requests the court to enter an order 
compelling the defendant Riebold to disgorge any and all 
profits and proceeds he received from both Time-Western 
Corporation and its investors. 


The complaint alleges that Riebold induced individuals to 
purchase securities of Time-Western by falsely representing 
to investors the assets of Time-Western, the extent of its 
business operations, the return investors could expect to 
receive on their investment, and the priorsfelony conviction of 
defendant Riebold. ea 


The complaint further alleges that between May and Decem- 
ber, 1976, Riebold sold working interests and common stock 
of Time-Western to at least 50 individuals raising $200,000. 





Litigation Release No. 7733/January 11, 1977 


SEC V. AMERICAN BEEF PACKERS, INC., ET AL. 
(USDC NEBR, CIVIL ACTION NO. 76-0-68) 


Robert H. Davenport, Administrator of the Denver Regional 
Office of the Securities and Exchange Commission, an- 
nounced that on November 29, 1976, the United States 
District Court for the District of Nebraska granted a motion of 














the Securities and Exchange Commission and permitted it to 
amend its complaint in the above entitled injunctive action to 
allege additionally, among other things, acts of American 
Beef Packers, Inc., Frank R. West (former chief executive 
officer of American Beek Packers, Inc.) and other defendants 
during 1972 and 1973 in developing a cash fund of in excess 
of one-haif million dollars which was not reflected by entries 
on the books of the company. The complaint, as amended, 
additionally alleges that cash for this fund was generated as 
follows: (1) a representative of the company wrote and 
cashed checks on bank accounts of the company payable to 
banks which checks were shown on the books of the 
company as being payments of interest expense, and (2) 
cash sales of meat were made at West's direction by the 
company in August and September 1973 which sales, and 
the receipt of cash in payment therefor, were not shown by 
entries on the books of the company. It is alleged that the 
company and its officers and employees, at the direction of 
West, used money from this cash fund to bribe federal meat 
graders. Furthermore, the complaint alleges that the com- 
pany falsified its records during the fiscal year ended in 1975 
by falsely recording approximately one million of sales which 
never occurred and that such falsification was engaged in to 
deceive creditors of the company so that they would extend 
additional credit to the company. 


For further information see Litigation Release No. 7300, 3/4/ 
76. 





Litigation Release No. 7734/January 11, 1977 


S.E.C. v. RECLAMATION DISTRICT NO. 2090, et al. 
(N.D. Cal., C+76-1231 RHS) 


Gerald E. Boltz, Regional Administrator of the Los Angeles 
Regional Office, and Leonard H. Rossen, Associate Regional 
Administrator of the San Francisco Branch Office, announced 
that on January 7, 1977, the Honorable Robert H. Schnacke, 
United States District Judge for the Northern District of 
California, entered a Final Judgment of Permanent Injunction 
by default against James H. Dondich of Santa Ana, Califor- 
nia. The injunction proscribes violations of the anti-fraud 
provisions of the federal securities jaws in connection with 
offers and sales of securities issued by Reclamation District 
No. 2090 (‘‘the District”) and any other security of any other 
issuer. Dondich had been preliminarily enjoined on motion of 
the Commission on August 27, 1976. 


The Commission's complaint alleged that the defendants’ 
conduct in violation of the anti-fraud provisions of the federal 
securities laws resulted in the sales of approximately $2.2 
million of bond anticipation notes and negotiable promissory 
notes issued by the District to approximately 161 persons 


residing in at least twelve states. 


For more information see Litigation Release No. 7460. 





Litigation Release No. 7735/January 13, 1977 


SECURITIES AND EXCHANGE COMMISSION v. SILVER 
STACK MINES, LTD., et al. 
(United States District Court for the District of Columbia) 
CIVIL ACTION NO. 77-0066 


The Securities and Exchange Commission announced the 
filing of a civil injunctive action in the United States District 
Court for the District of Columbia against Silver Stack Mines, 
Ltd. (“Silver Stack”), a Canadian corporation, Charles Dudley 
Robbins (“Robbins”), former President, Director and share- 
holder of Silver Stack, and James U. Blanchard Ill, a regis- 
tered investment adviser doing business as International 
Investment Research (“Blanchard”). 


The Commission also announced that the Honorable William 
Bryant, United States District Judge, District of Columbia, 
entered a Judgment of Permanent Injunction enjoining Rob- 
bins and Blanchard from violations of the registration and 
anti-fraud provisions of the federal securities laws and further 
enjoining Blanchard from violations of the recordkeeping 
provision of the federal securities laws. Robbins and Blan- 
chard consented to the entry of the Court's Judgment and 
Order without admitting or denying the allegations of the 
Commission's Complaint. 


The Commission's Complaint charges that from 1974 until 
the present, Silver Stack, Robbins and Blanchard offered for 
sale and sold to U.S. investors the unregistered securities of 
Silver Stack in violation of the Securities Act of 1933 (‘‘Securi- 
ties Act”). The Complaint alleges violations of the anti-fraud 
provisions of the Securities Act and the Securities Exchange 
Act of 1934 (“Exchange Act’) in that the distribution of 
unregistered securities was effected by means of investment 
advisory letters and other materials containing numerous 
false and misleading statements of material facts and omis- 
sions to state material facts necessary to make informed 
decisions. 


The Commission's Complaint further alleges violations by 
Blanchard of anti-fraud and recordkeeping provisions of the 
investment Advisers Act of 1940 (“Advisers Act”). Tne Corm- 
plaint alleges that at the time Blanchard was recommending 
to his customers the purchase of the securities of Silver Stack 
and other securities, Blanchard was selling those securities 
for his own account. Blanchard has also submiited an Offer of 
Setiiement in connection with an Administrative Proceeding. 
instituted on the basis of the entry of the Judgment of 
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Permanent Injunction whereby Blanchard is suspended from 
engaging in the practice and activities of an investment 
adviser or association with any investment adviser for a 
period of sixty (60) days. 





Litigation Release No. 7736/January 13, 1977 


SECURITIES AND EXCHANGE COMMISSION v. PHILLIP- 
PINE LONG DISTANCE TELEPHONE COMPANY, PHILIP- 
PINE TELECOMMUNICATIONS INVESTMENT CORPORA- 
TION, AND STAMFORD TRADING COMPANY, LIMITED 


(United States District Court for the District of Columbia) (Civil 
Action No. 77-0067) 


The Securities and Exchange Commission today announced 
the filing of a Complaint in the United States District Court for 
the District of Columbia against Philippine Long Distance 
Telephone Company (“PLDT”), Philippine Telecommunica- 
tions Investment Corporation (“PTIC”), and Stamford Trading 
Company, Limited (“STC”). 


The Commission also announced that the Court entered Final 
Judgments of Permanent Injunction and Ancillary Relief re- 
straining and enjoining PLDT, PTIC, and STC from further 
violations of the anti-fraud proviston of the Securities Act of 
1933 (1933 Act’) and of the anti-fraud and reporting require- 
ments of the Securities Exchange Act of 1934 (1934 Act’) 
and ordering certain other relief. PLDT, PTIC, and STC 
consented to the Court's Final Judgment and Order without 
admitting or denying the allegations of the Commission's 
Complaint. The Court also ordered an Undertaking of Ramon 
Cojuangco (“Cojuangco”) now President of PLDT; Alfonso 
Yuchengco (“Yuchengco”), now Chairman of the Board of 
PLDT; Luis Tirso Rivilla (‘‘Rivilla”), now an officer and director 
of PLDT; and Antonio M. Meer (‘Meer’), another stockholder 
in PTIC, (referred to hereinafter as the “PTIC Group”); in 
which they agree not to violate the anti-fraud provisions of the 
1933 Act and the anti-fraud and reporting provisions of the 
1934 Act and undertake certain other relief. 


The Commission’s Complaint alleges violations of the federal 
securities laws in connection with (1) an agreement between 
Cojuangco, Yuchengco, Rivilla, and Meer, all of whom are 
the principal stockholders in PTIC, and General Telephone 
and Electronics Corporation (“GTE”) to pay the above-named 
stockholders of PTIC undisclosed commissions through STC 
of from five to seven percent on sales of telecommunications 
equipment by GTE to PLDT in connection with the financing 
of PTIC’s 1967 purchase of GTE’s controlling interest in 
PLDT; (2) the PTIC Group receiving $1 million in personal 
gans and the promise of an additional $1 million in commis- 
sion payments from GTE in 1971 in exchange for their 
directing PLDT to sign an approximately $20 million supply 
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contract with GTE; (3) the PTIC Group receiving commis- 
sions from GTE of $484,000 in cash and $2,813,000 in 
credits. GTE accrued but did not pay an additional 
$1,678,000 in commissions, and GTE assigned to an inde- 
pendent escrow agent for no consideration, the personal 
promissory notes of the members of the PTIC group, totalling 
approximately $1,000,000 given to GTE in 1971 in connec- 
tion with GTE’s $20,000,000 supply contract with PLDT, on 
which notes no principal or interest had ever been paid, 
irrevocably instructing such escrow agent to deliver the notes 
in accordance with the instructions of the members of the 
PTIC Group, or, if not so delivered by maturity, to destroy the 
notes. 


The Commission's Complaint further alleges that GTE was 
prepared to sell its controlling interest in PLDT to one group 
of Philippine nationals when officials at the highest levels of 
the government of the Philippines urged GTE for political and 
purported security reasons not to:sell to the first group and 
told GTE to deal with Cojuangco and other stockholders of 
PTIC. The commission payments made to the PTIC Group 
were to be funneled through STC, a Bahamian company the 
shares of which are apparently beneficially owned by PTIC, 
which was ostensibly to “earn” the commissions on sales of 
telecommunications equipment by GTE to PLDT. It was not 
contemplated that any of the members of the PTIC group or 
STC would perform any services for GTE for which they 
would earn the fees, and they did not perform any such 
services. The gross amount of the fees paid or credited was 
not dependent upon the results of operations of PLDT or the 
ability of PTIC to pay the indebtedness to GTE incurred in 
connection with the purchase of PLDT shares. 


In addition to the entry of the Order of Permanent Injunction 
against PLDT, PTiC, and STC, certain ancillary relief was 
ordered by the Court and undertaken by PLDT, PTIC, STC, 
Cojuangco, Yuchenaco, Rivilla, and Meer, including the fol- 
lowing: (1) the payment by PTIC to PLDT irrevocably of an 
amount of cash in Philippine pesos equal in value to 
$1,000,000 (one million dollars); (2) the reporting by the PTIC 
Group, officers and directors of PLDT, and others to the 
Board of Directors of PLDT all information with respect to any 
transaction to which PLDT or any of the aforementioned 
persons had or is to have a direct or indirect material interest, 
which reports shall be filed with the Commission as an Exhibit 
to PLDT’s Annual Report for the fiscal years 1976, 1977, and 
1978 respectively; (3) PLDT not using and the PTIC Group 
not permitting or causing PLDT to use any of its corporate 
funds by various means to enable PTIC shareholders to meet 
any financial obligation arising from their irrevocable payment 
of $1,000,000 to PLDT or arising from PTIC’s acquisition of 
PLDT securities from GTE; and (4) PLDT’s not paying and 
the PTIC Group not accepting from PLDT any loan, guaran- 
tee, payment of commission or other fees, any increase in 
salary or bonus or other form of remuneration for the period 
of 5 years unless a prior report of the PLDT Board of 
Directors on such loan, guarantee, or payment detailing the 
corporate purpose for such is delivered to the Commission 
staff. 
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